
356

46 CFR Ch. II (10–1–01 Edition) § 385.31

to-day administration of grants and co-
operative agreements for research and 
development. 

GENERAL POLICIES 

§ 385.31 Scope. 
Sections 385.31 through 385.62 set 

forth the regulations applicable to all 
assistance instruments as defined here-
in. 

§ 385.32 Selection of award instru-
ment. 

(a) General. This section provides 
guidance on the appropriate use of 
award instruments consistent with the 
Act and the supplementary interpreta-
tive guidelines required by section 9 of 
the Act, which were published by the 
OMB in the FEDERAL REGISTER of Au-
gust 18, 1978 (41 FR 36860), and are in-
corporated by reference herein. This 
section applies to all program and indi-
vidual transactions where the choice of 
award instruments is within the ad-
ministrative discretion of MarAd and is 
not otherwise prescribed or limited by 
law. A variety of award instruments is 
available as the means for defining the 
terms and conditions and the nature of 
the relationship between MarAd and el-
igible recipients. The award instru-
ments are intended to be different in 
purpose, application, content, and na-
ture. When properly employed, they 
create different relationships between 
the parties. Because of these dif-
ferences, the decision to use a par-
ticular instrument must be made delib-
erately. The determination of whether 
a program, to be implemented through 
individual transactions, is principally 
one of acquisition or assistance will be 
made by the Grants Officer. MarAd 
generally will employ the cooperative 
agreement form of assistance instru-
ment but will employ the grant form 
where deemed appropriate. 

(b) Procurement contract. A procure-
ment contract shall be used as the 
legal instrument to reflect a relation-
ship between the Federal Government 
and a state or local government or 
other recipient whenever (1) the prin-
cipal purpose of the instrument is the 
acquisition by purchase, lease, or bar-
ter, of property or services for the di-
rect benefit or use of the Federal Gov-

ernment; or (2) whenever MarAd deter-
mines in a specific instance that the 
use of a type of procurement contract 
is appropriate. 

(c) Grant agreement. A type of grant 
agreement shall be used as the legal in-
strument to reflect a relationship be-
tween the Federal Government and a 
state or local government or other re-
cipient whenever the principal purpose 
of the relationship is the transfer of 
money, property, services, or anything 
of value to the state or local govern-
ment or other recipient in order to ac-
complish a public purpose of support or 
stimulation authorized by Federal 
statute, rather than acquisition, by 
purchase, lease, or barter, of property 
or services for the direct benefit or use 
of the Federal Government; and no sub-
stantial involvement is anticipated be-
tween MarAd, acting for the Federal 
Government, and the state or local 
government or other recipient during 
performance of the contemplated activ-
ity. 

(d) Cooperative agreement. A type of 
cooperative agreement shall be used as 
the legal instrument to reflect a rela-
tionship between the Federal Govern-
ment and a state or local government 
or other recipient whenever the prin-
cipal purpose of the relationship is the 
transfer of money, property, services, 
or anything of value to the state or 
local government or other recipient in 
order to accomplish a public purpose of 
support or stimulation authorized by 
Federal statute, rather than acquisi-
tion by purchase, lease, or barter, of 
property or services for the direct ben-
efit or use of the Federal Government; 
and substantial involvement is antici-
pated between MarAd, acting for the 
Federal Government, and the state or 
local government or other recipient 
during performance of the con-
templated activity. 

§ 385.33 Unsolicited applications and 
proposals for financial assistance 
awards. 

(a) Policy. Although it is MarAd pol-
icy to solicit applications and pro-
posals for assistance awards where pos-
sible, MarAd also values obtaining in-
novative ideas, methods, and ap-
proaches in maritime transportation 
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areas offered by the public through un-
solicited applications and proposals. It 
is the policy of the Government to fos-
ter and encourage the submission of 
unsolicited proposals. This § 385.33 is 
designed to encourage the submisson of 
unsolicited proposals relating to 
MarAd’s mission and to eliminate re-
straints which discourage the genera-
tion and acceptance of innovative ideas 
through unsolicited proposals. 

(b) Scope. This section applies to un-
solicited proposals being considered for 
support through an assistance instru-
ment. This section does not apply when 
a procurement contract is the appro-
priate award instrument in accordance 
with § 385.32(b). 

(c) Definition of unsolicited proposal. 
The term unsolicited proposal means a 
written offer to perform a proposed 
task or effort, initiated and submitted 
to MarAd by a prospective recipient 
(offeror) without solicitation by 
MarAd, and with the objective of ob-
taining an award. The term may in-
clude both requests for support of a 
new project and requests for additional 
support of a previously funded project 
(renewals). 

(d) Advance consultation. Organiza-
tions or individuals who are interested 
in submitting an unsolicited proposal 
are encouraged, before expending ex-
tensive effort in preparing a detailed 
unsolicited proposal or submitting any 
proprietary information to the Govern-
ment, to make preliminary inquiries of 
MarAd program staff as to the general 
interest in the type of project con-
templated. Prior contact with agency 
technical personnel is permissible and 
is encouraged, with the limited objec-
tives of conveying to the prospective 
recipient an understanding of the agen-
cy mission and interest relative to the 
type of project contemplated. The 
project officer shall not indicate or 
imply in discussions with the potential 
proposer that a proposal will result in 
an award. Nothing is to be suggested to 
encourage or authorize the potential 
proposer to perform any work at 
MarAd expense in anticipation of sup-
port or an award. If there have been 
prior discussions with a particular 
MarAd program office, a statement of 
this fact should be stated on the face of 
the proposal. 

(e) Guides. Guides for preparing the 
content of unsolicited proposals are 
available from the Awards Officer (M-
900), Maritime Administration, U.S. 
Department of Transportation, Wash-
ington, DC 20590. Notwithstanding 
these guides, state and local govern-
ments may submit unsolicited applica-
tions or proposals using the application 
forms authorized by OMB Circular No. 
A–102, Attachment M. 

(f) Submission point. All unsolicited 
proposals for new or renewals of finan-
cial assistance awards shall be sub-
mitted to Awards Officer (M-900), Mari-
time Administration, U.S. Department 
of Transportation, Washington, DC 
20590. 

(g) Receipt and review. (1) Receipt of 
unsolicited proposals will be acknowl-
edged promptly by the Awards Officer 
and then forwarded expeditiously to 
potentially interested program offices 
for comment. Each unsolicited pro-
posal that is circulated for a com-
prehensive evaluation shall have a leg-
end attached or imprinted on it by the 
Awards Officer, identifying it as an un-
solicited proposal and stating that it 
shall be used only for purposes of eval-
uation. 

(2) The responsible program officials 
shall evaluate the proposal fairly and 
objectively using the criteria in 
§§ 385.50 through 385.52. 

(3) An unsolicited proposal may in-
clude data which the proposer does not 
want disclosed for purposes other than 
the evaluation of the proposal. In such 
case, the proposer should mark each 
page containing such data with the 
words ‘‘Proprietory Data—Restricted 
Use’’ at the top of the page. In the 
event that an unsolicited proposal, in 
whole or in part, indicates that the 
proposer wishes to impose restrictions 
on the use or disclosure of the data 
contained in the proposal, MarAd per-
sonnel handling the proposal will take 
care to ensure that the information in 
the proposal is not disclosed outside of 
MarAd. The Awards Officer has respon-
sibility for ensuring that proposal re-
viewers are free of any direct affili-
ation with the individual(s) or institu-
tion submitting the proposal. MarAd 
policy on the use of information con-
tained in proposals is to use such infor-
mation only for evaluation purposes, 
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except to the extent such information 
is generally available to the public, is 
already the property of the Govern-
ment, or is available to the Govern-
ment without restriction. Accordingly, 
if a proposal contains information the 
proposer wishes to protect, the pro-
poser shall mark the cover page of the 
proposal with the following Notice:

NOTICE: The data contained in pages — of 
this proposal have been submitted in con-
fidence and contain trade secrets and/or priv-
ileged or confidential commercial or finan-
cial information, and such data shall be used 
or disclosed only for evaluation purposes: 
Provided, That if this proposer receives an 
award as a result of or in connection with 
the submission of this proposal the Govern-
ment shall have the right to use or disclose 
the data herein to the extent provided in the 
award. This restriction does not limit the 
Government’s right to use or disclose data 
obtained without restriction from any 
source, including the proposer.

MarAd shall ensure that all copies of 
the proposal carry the above Notice, 
and that it is not disclosed outside 
MarAd, except with the consent of the 
proposer. 

(h) Criteria for acceptance of an unso-
licited proposal are those listed in 
§§ 385.50 through 385.52. If an unsolicited 
proposal fails to meet any of the cri-
teria, the proposer will be notified by 
the Awards Officer in accordance with 
paragraph (j) of this section. 

(i) Funding determination. The respon-
sibility for deciding funding avail-
ability rests solely with the Grants Of-
ficer and will not be considered by the 
proposal reviewers. 

(j) Nonsupport of proposal. If the pro-
posal does not offer sufficient technical 
merit or program value; is not relevant 
to the accomplishment of a public pur-
pose authorized by MarAd program leg-
islation; or if funds are not available; 
the proposal will be returned to the 
proposer, if the proposer so requests. 
The Awards Officer shall prepare a let-
ter to the proposer which sets forth the 
basis for rejection of the unsolicited 
proposal or application. 

(k) Support of proposal. There is no 
prescribed format for the program doc-
umentation necessary to justify pro-
viding assistance. The minimum re-
quirements are that: there be a reason-
able basis for acceptance based on the 
criteria set forth in §§ 385.50 through 

385.52; the rationale for providing sup-
port be written, and approvals be ob-
tained as required by MarAd; and, that 
a copy of the documentation be in-
cluded in the assistance instrument 
award file. The rationale for providing 
assistance may be included in docu-
ments required for project approval. 

§ 385.34 Responsibility for issuing so-
licitations for proposals or applica-
tions. 

(a) It is MarAd policy to favor solici-
tation of proposals or applications, 
where discretionary assistance awards 
are available, in preference to relying 
on unsolicited proposals, in order to 
maximize opportunities for open par-
ticipation by the public in MarAd as-
sistance awards. 

(b) The Awards Officer shall be re-
sponsible for issuing solicitations, an-
nouncements, or the like, which call 
for the submission of proposals and ap-
plications by a certain due date which, 
if favorably acted upon by MarAd, may 
result in assistance awards. 

§ 385.35 Program opportunity notices. 
(a) A program opportunity notice can 

be used to stimulate the flow of unso-
licited proposals or applications when 
the program objectives cannot be de-
fined sufficiently to prepare a program 
solicitation. 

(b) The program opportunity notice 
will contain the following, at a min-
imum: 

(1) A number assigned for control and 
reference purposes; 

(2) A brief description of the broad, 
general technical program or areas 
needing investigation (generally 50 
words or less); 

(3) A statement of the principal pro-
gram objective in possibly funding un-
solicited proposals as either: 

(i) The acquisition of concepts, prop-
erty, or services for the direct benefit 
or use of the Federal Government; or 

(ii) The transfer of money, property, 
or services to a recipient for support or 
stimulation authorized by Federal 
statute; 

(4) A statement about how unsolic-
ited proposals will be evaluated and ac-
cepted: 

(i) If the principal program objective 
is to accomplish a public purpose of 
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