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officer’s estimate of a fair price for the
supplies or services and the basis for
the estimate;

(E) Setting forth the contracting offi-
cer’s opinion whether a bona fide mis-
take was made and whether the con-
tracting officer was, or should have
been, on constructive notice of the mis-
take before the award, together with
the reasons for, or data in support of,
such opinion;

(F) Setting forth the course of action
with respect to the alleged mistake
that the contracting officer considers
proper on the basis of the evidence, and
if other than a change in contract price
is recommended, the manner by which
the supplies or services will otherwise
be acquired; and

(G) Disclosing the status of perform-
ance and payments under the contract,
including contemplated performance
and payments.

(iii) A signed copy of the bid in-
volved.

(iv) A copy of the invitation for bids
and any specifications or drawings rel-
evant to the alleged mistake.

(v) An abstract of written record of
the bids received.

(vi) A written request by the con-
tractor to reform or rescind the con-
tract, and copies of all other relevant
correspondence between the con-
tracting officer and the contractor con-
cerning the alleged mistake.

(vii) A copy of the contract and any
related change orders or supplemental
agreements.

(f) Each agency shall include in the
contract file a record of (1) all deter-
minations made in accordance with
this 14.407-4, (2) the facts involved, and
(3) the action taken in each case.

[48 FR 42171, Sept. 19, 1983, as amended at 50
FR 1738, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985. Redesignated and amended at 60 FR
34738, July 3, 1995; 63 FR 58602, Oct. 30, 1998]

14.408 Award.

14.408-1 General.

(a) The contracting officer shall
make a contract award (1) by written
or electronic notice, (2) within the time
for acceptance specified in the bid or
an extension (see 14.404-1(d)), and (3) to
that responsible bidder whose bid, con-
forming to the invitation, will be most
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advantageous to the Government, con-
sidering only price and the price-re-
lated factors (see 14.201-8) included in
the invitation. Award shall not be
made until all required approvals have
been obtained and the award otherwise
conforms with 14.103-2.

(b) If less than three bids have been
received, the contracting officer shall
examine the situation to ascertain the
reasons for the small number of re-
sponses. Award shall be made notwith-
standing the limited number of bids.
However, the contracting officer shall
initiate, if appropriate, corrective ac-
tion to increase competition in future
solicitations for the same or similar
items, and include a notation of such
action in the records of the invitation
for bids (see 14.204).

(c)(1) Award shall be made by mailing
or otherwise furnishing a properly exe-
cuted award document to the success-
ful bidder.

(2) When a notice of award is issued,
it shall be followed as soon as possible
by the formal award.

(3) When more than one award results
from any single invitation for bids, sep-
arate award documents shall be suit-
ably numbered and executed.

(4) When an award is made to a bid-
der for less than all of the items that
may be awarded to that bidder and ad-
ditional items are being withheld for
subsequent award, the award shall
state that the Government may make
subsequent awards on those additional
items within the bid acceptance period.

(5) All provisions of the invitation for
bids, including any acceptable addi-
tions or changes made by a bidder in
the bid, shall be clearly and accurately
set forth (either expressly or by ref-
erence) in the award document. The
award is an acceptance of the bid, and
the bid and the award constitute the
contract.

(d)1) Award is generally made by
using the Award portion of Standard
Form (SF) 33, Solicitation, Offer, and
Award, or SF 1447, Solicitation/Con-
tract (see 53.214). If an offer on an SF 33
leads to further changes, the resulting
contract shall be prepared as a bilat-
eral document on SF 26, Award/Con-
tract.

(2) Use of the Award portion of SF 33,
SF 26, or SF 1447, does not preclude the

238



Federal Acquisition Regulation

additional use of informal documents,
including telegrams or electronic
transmissions, as notices of awards.

[48 FR 42171, Sept. 19, 1983, as amended at 50
FR 1739, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 54 FR 48984, Nov. 28, 1989; 55 FR 3881,
Feb. 5, 1990. Redesignated at 60 FR 34738,
July 3, 1995; 60 FR 42654, Aug. 16, 1995]

14.408-2 Responsible bidder—reason-
ableness of price.

(a) The contracting officer shall de-
termine that a prospective contractor
is responsible (see subpart 9.1) and that
the prices offered are reasonable before
awarding the contract. The price anal-
ysis techniques in 15.404-1(b) may be
used as guidelines. In each case the de-
termination shall be made in the light
of all prevailing circumstances. Par-
ticular care must be taken in cases
where only a single bid is received.

(b) The price analysis shall consider
whether bids are materially unbal-
anced (see 15.404-1(g)).

[48 FR 42171, Sept. 19, 1983, as amended at 55
FR 25527, June 21, 1990. Redesignated at 60
FR 34738, July 3, 1995, as amended at 62 FR
51270, Sept. 30, 1997]

14.408-3 Prompt payment discounts.

(a) Prompt payment discounts shall
not be considered in the evaluation of
bids. However, any discount offered
will form a part of the award, and will
be taken by the payment center if pay-
ment is made within the discount pe-
riod specified by the bidder. As an al-
ternative to indicating a discount in
conjunction with the offer, bidders may
prefer to offer discounts on individual
invoices.

(b) See 32.111(c)(1), which prescribes
the contract clause at 52.232-8, Dis-
counts for Prompt Payment.

[48 FR 42171, Sept. 19, 1983, as amended at 50
FR 26903, June 28, 1985. Redesignated at 60
FR 34738, July 3, 1995]

14.408-4 Economic price adjustment.

(a) Bidder proposes economic price ad-
justment.

(1) When a solicitation does not con-
tain an economic price adjustment
clause but a bidder proposes one with a
ceiling that the price will not exceed,
the bid shall be evaluated on the basis
of the maximum possible economic

14.408-6

price adjustment of the quoted base
price.

(2) If the bid is eligible for award, the
contracting officer shall request the
bidder to agree to the inclusion in the
award of an approved economic price
adjustment clause (see 16.203) that is
subject to the same ceiling. If the bid-
der will not agree to an approved
clause, the award may be made on the
basis of the bid as originally sub-
mitted.

(3) Bids that contain economic price
adjustments with no ceiling shall be re-
jected unless a clear basis for evalua-
tion exists.

(b) Government proposes economic price
adjustment.

(1) When an invitation contains an
economic price adjustment clause and
no bidder takes exception to the provi-
sions, bids shall be evaluated on the
basis of the quoted prices without the
allowable economic price adjustment
being added.

(2) When a bidder increases the max-
imum percentage of economic price ad-
justment stipulated in the invitation
or limits the downward economic price
adjustment provisions of the invita-
tion, the bid shall be rejected as non-
responsive.

(3) When a bid indicates deletion of
the economic price adjustment clause,
the bid shall be rejected as nonrespon-
sive since the downward economic
price adjustment provisions are there-
by limited.

(4) When a bidder decreases the max-
imum percentage of economic price ad-
justment stipulated in the invitation,
the bid shall be evaluated at the base
price on an equal basis with bids that
do not reduce the stipulated ceiling.
However, after evaluation, if the bidder
offering the lower ceiling is in a posi-
tion to receive the award, the award
shall reflect the lower ceiling.

[48 FR 42171, Sept. 19, 1983. Redesignated at
60 FR 34738, July 3, 1995]

14.408-5 [Reserved]

14.408-6 Equal low bids.

(a) Contracts shall be awarded in the
following order of priority when two or
more low bids are equal in all respects:

(1) Small business concerns that are
also labor surplus area concerns.
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