14.408-7

(2) Other small business concerns.

(3) Other business concerns.

(b) If two or more bidders still re-
main equally eligible after application
of paragraph (a) above, award shall be
made by a drawing by lot limited to
those bidders. If time permits, the bid-
ders involved shall be given an oppor-
tunity to attend the drawing. The
drawing shall be witnessed by at least
three persons, and the contract file
shall contain the names and addresses
of the witnesses and the person super-
vising the drawing.

(c) When an award is to be made by
using the priorities under this 14.408-6,
the contracting officer shall include a
written agreement in the contract that
the contractor will perform, or cause
to be performed, the contract in ac-
cordance with the circumstances justi-
fying the priority used to break the tie
or select bids for a drawing by lot.

[48 FR 42171, Sept. 19, 1983. Redesignated and
amended at 60 FR 34738, July 3, 1995; 60 FR
48260, Sept. 18, 1995]

14.408-7 Documentation of award.

(a) The contracting officer shall doc-
ument compliance with 14.103-2 in the
contract file.

(b) The documentation shall either
state that the accepted bid was the
lowest bid received, or list all lower
bids with reasons for their rejection in
sufficient detail to justify the award.

(c) When an award is made after re-
ceipt of equal low bids, the documenta-
tion shall describe how the tie was bro-
ken.

[48 FR 42171, Sept. 19, 1983. Redesignated at
60 FR 34738, July 3, 1995]

14.408-8 Protests against award.
See subpart 33.1, Protests.

[60 FR 23606, June 4, 1985. Redesignated at 60
FR 34738, July 3, 1995]

14.409 Information to bidders.

14.409-1 Award of unclassified con-
tracts.

(a)(1) The contracting officer shall as
a minimum (subject to any restrictions
in Subpart 9.4)—

(i) Notify each unsuccessful bidder in
writing or electronically within three
days after contract award, that its bid

48 CFR Ch. 1 (10-1-02 Edition)

was not accepted. ‘“‘Day,” for purposes
of the notification process, means cal-
endar day, except that the period will
run until a day which is not a Satur-
day, Sunday, or legal holiday;

(ii) Extend appreciation for the inter-
est the unsuccessful bidder has shown
in submitting a bid; and

(iii) When award is made to other
than a low bidder, state the reason for
rejection in the notice to each of the
unsuccessful low bidders.

(2) For acquisitions subject to the
Trade Agreements Act or the North
American Free Trade Agreement
(NAFTA) Implementation Act (see
25.408(a)(b)), agencies must include in
notices given unsuccessful bidders from
designated or NAFTA countries—

(i) The dollar amount of the success-
ful bid; and

(ii) The name and address of the suc-
cessful bidder.

(b) Information included in para-
graph (a)(2) of this subsection shall be
provided to any unsuccessful bidder
upon request except when multiple
awards have been made and furnishing
information on the successful bids
would require so much work as to
interfere with normal operations of the
contracting office. In such cir-
cumstances, only information con-
cerning location of the abstract of of-
fers need be given.

(c) When a request is received con-
cerning an unclassified invitation from
an inquirer who is neither a bidder nor
a representative of a bidder, the con-
tracting officer should make every ef-
fort to furnish the names of successful
bidders and, if requested, the prices at
which awards were made. However,
when such requests require so much
work as to interfere with the normal
operations of the contracting office,
the inquirer will be advised where a
copy of the abstract of offers may be
seen.

(d) Requests for records shall be gov-
erned by agency regulations imple-
menting Subpart 24.2.

[60 FR 42654, Aug. 16, 1995, as amended at 64
FR 72418, Dec. 27, 1999; 67 FR 6120, Feb. 8,
2002]

14.409-2 Award of classified contracts.

In addition to 14.409-1, if classified in-
formation was furnished or created in
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connection with the solicitation, the
contracting officer shall advise the un-
successful bidders, including any who
did not bid, to take disposition action
in accordance with agency procedures.
The name of the successful bidder and
the contract price will be furnished to
unsuccessful bidders only upon request.
Information regarding a classified
award shall not be furnished by tele-
phone.

[48 FR 42171, Sept. 19, 1983. Redesignated and
amended at 60 FR 34738, July 3, 1995]

Subpart 14.5—Two-Step Sealed
Bidding

14.501 General.

Two-step sealed bidding is a com-
bination of competitive procedures de-
signed to obtain the benefits of sealed
bidding when adequate specifications
are not available. An objective is to
permit the development of a suffi-
ciently descriptive and not unduly re-
strictive statement of the Govern-
ment’s requirements, including an ade-
quate technical data package, so that
subsequent acquisitions may be made
by conventional sealed bidding. This
method is especially useful in acquisi-
tions requiring technical proposals,
particularly those for complex items.
It is conducted in two steps:

(a) Step one consists of the request
for, submission, evaluation, and (if nec-
essary) discussion of a technical pro-
posal. No pricing is involved. The ob-
jective is to determine the accept-
ability of the supplies or services of-
fered. As used in this context, the word
technical has a broad connotation and
includes, among other things, the engi-
neering approach, special manufac-
turing processes, and special testing
techniques. It is the proper step for
clarification of questions relating to
technical requirements. Conformity to
the technical requirements is resolved
in this step, but not responsibility as
defined in 9.1.

(b) Step two involves the submission
of sealed priced bids by those who sub-
mitted acceptable technical proposals
in step one. Bids submitted in step two

14.503-1

are evaluated and the awards made in
accordance with subparts 14.3 and 14.4.

[48 FR 42171, Sept. 19, 1983, as amended at 50
FR 1739, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

14.502 Conditions for use.

(a) Unless other factors require the
use of sealed bidding, two-step sealed
bidding may be used in preference to
negotiation when all of the following
conditions are present:

(1) Available specifications or pur-
chase descriptions are not definite or
complete or may be too restrictive
without technical evaluation, and any
necessary discussion, of the technical
aspects of the requirement to ensure
mutual understanding between each
source and the Government.

(2) Definite criteria exist for evalu-
ating technical proposals.

(3) More than one technically quali-
fied source is expected to be available.

(4) Sufficient time will be available
for use of the two-step method.

(5) A firm-fixed-price contract or a
fixed-price contract with economic
price adjustment will be used.

(b) None of the following precludes
the use of two-step sealed bidding:

(1) Multi-year contracting.

(2) Government-owned facilities or
special tooling to be made available to
the successful bidder.

(3) A total small business set-aside
(see 19.502-2).

(4) The use of the price evaluation ad-
justment for small disadvantaged busi-
ness concerns (see Subpart 19.11).

(6) The use of a set-aside or price
evaluation preference for HUBZone
small business concerns (see subpart
19.13).

(6) A first or subsequent production
quantity is being acquired under a per-
formance specification.

[48 FR 42171, Sept. 19, 1983, as amended at 50
FR 1739, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 60 FR 48260, Sept. 18, 1995; 63 FR 35721,
June 30, 1998; 63 FR 70267, Dec. 18, 1998]

14.503 Procedures.

14.503-1 Step one.

(a) Requests for technical proposals
shall be distributed in accordance with
14.203-1. In addition, requests shall be
synopsized in accordance with part 5.
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