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processing articles or materials, which are
trade commodities.

(2) Confidential commercial or financial infor-
mation means any business information
(other than trade secrets) which is exempt
from the mandatory disclosure requirement
of the Freedom of Information Act, 5 U.S.C.
562. Exemptions from mandatory disclosure
which may be applicable to business infor-
mation contained in proposals include ex-
emption (4), which covers ‘‘commercial and
financial information obtained from a person
and privileged or confidential,” and exemp-
tion (9), which covers ‘‘geological and geo-
physical information, including maps, con-
cerning wells.”

(b) If the offeror, or its subcontactor(s), be-
lieves that the proposal contains trade se-
crets or confidential commercial or financial
information exempt from disclosure under
the Freedom of Information Act, (6 U.S.C.
5562), the cover page of each copy of the pro-
posal shall be marked with the following leg-
end:

“The information specifically identified on
pages  of this proposal constitutes trade
secrets or confidential commercial and fi-
nancial information which the offeror be-
lieves to be exempt from disclosure under
the Freedom of Information Act. The offeror
requests that this information not be dis-
closed to the public, except as may be re-
quired by law. The offeror also requests that
this information not be used in whole or part
by the Government for any purpose other
than to evaluate the proposal, except that if
a contract is awarded to the offeror as a re-
sult of or in connection with the submission
of the proposal, the Government shall have
the right to use the information to the ex-
tent provided in the contract.”

(c) The offeror shall also specifically iden-
tify trade secret information and confiden-
tial commerical and financial information
on the pages of the proposal on which it ap-
pears and shall mark each such page with
the following legend:

“This page contains trade secrets or con-
fidential commercial and financial informa-
tion which the offeror believes to be exempt
from disclosure under the Freedom of Infor-
mation Act and which is subject to the leg-
end contained on the cover page of this pro-
posal.”

(d) Information in a proposal identified by
an offeror as trade secret information or con-
fidential commercial and financial informa-
tion shall be used by the Government only
for the purpose of evaluating the proposal,
except that: (i) If a contract is awarded to
the offeror as a result of or in connection
with submission of the proposal, the Govern-
ment shall have the right to use the informa-
tion as provided in the contract, and (ii) if
the same information is obtained from an-
other source without restriction it may be
used without restriction.
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(e) If a request under the Freedom of Infor-
mation Act seeks access to information in a
proposal identified as trade secret informa-
tion or confidential commercial and finan-
cial information, full consideration will be
given to the offeror’s view that the informa-
tion constitutes trade secrets or confidential
commercial or financial information. The of-
feror will also be promptly notified of the re-
quest and given an opportunity to provide
additional evidence and argument in support
of its position, unless administratively
unfeasible to do so. If it is determined that
information claimed by the offeror to be
trade secret information or confidential
commercial or financial information is not
exempt from disclosure under the Freedom
of Information Act, the offeror will be noti-
fied of this determination prior to disclosure
of the information.

(f) The Government assumes no liability
for the disclosure or use of information con-
tained in a proposal if not marked in accord-
ance with paragraphs (b) and (c) of this pro-
vision. If a request under the Freedom of In-
formation Act is made for information in a
proposal not marked in accordance with
paragraphs (b) and (c) of this provision, the
offeror concerned shall be promptly notified
of the request and given an opportunity to
provide its position to the Government. How-
ever, failure of an offeror to mark informa-
tion contained in a proposal as trade secret
information or confidential commercial or
financial information will be treated by the
Government as evidence that the informa-
tion is not exempt from disclosure under the
Freedom of Information Act, absent a show-
ing that the failure to mark was due to un-
usual or extenuating circumstances, such as
a showing that the offeror had intended to
mark, but that markings were omitted from
the offeror’s proposal due to clerical error.

(End of provision)

1452.226-70 Indian preference.

As prescribed in 1404.7003(a), insert
the following clause in solicitations
issued and contracts awarded (a) by the
Bureau of Indian Affairs except those
pursuant to Title I and to Indian
Tribes and Indian Organizations under
Title II of Pub. L. 93-638 (25 U.S.C. 450
et seq. and 25 U.S.C. 455 et seq., respec-
tively); (b) a contracting activity other
than the Bureau of Indian Affairs when
the contract is entered into pursuant
to an act specifically authorizing con-
tracts with Indian organizations, and
(c) a contracting activity other than
the Bureau of Indian Affairs when the
work to be performed is specifically for
the benefit of Indians and is in addition
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to any incidental benefits which might
otherwise accrue to the general public.

INDIAN PREFERENCE—DEPARTMENT OF THE
INTERIOR (APR 1984)

(a) The Contractor agrees to give pref-
erences to Indians who can perform the work
required regardless of age (subject to exist-
ing laws and regulations), sex, religion, or
tribal affiliation for training and employ-
ment opportunities under this contract and,
to the extent feasible consistent with the ef-
ficient performance of this contract, train-
ing and employment preferences and oppor-
tunities shall be provided to Indians regard-
less of age (subject to existing laws and regu-
lations), sex, religion, or tribal affiliation
who are not fully qualified to perform under
this contract. The Contractor also agrees to
give preference to Indian organizations and
Indian-owned economic enterprises in the
awarding of any subcontracts consistent
with the efficient performance of this con-
tract. The Contractor shall maintain such
records as are necessary to indicate compli-
ance with this paragraph.

(b) In connection with the Indian employ-
ment preference requirements of this clause,
the Contractor shall also provide opportuni-
ties for training incident to such employ-
ment. Such training shall include on-the-job,
classroom, or apprenticeship training which
is designed to increase the vocational effec-
tiveness of an Indian employee.

(c) If the Contractor is unable to fill its
training and employment needs after giving
full consideration to Indians as required by
this clause, those needs may be satisfied by
selection of persons other than Indians in ac-
cordance with the clause of this contract en-
titled ‘“Equal Opportunity’’.

(d) If no Indian organizations or Indian-
owned economic enterprises are available for
awarding of subcontracts in connection with
the work performed under this contract, the
Contractor agrees to comply with the provi-
sions of this contract involving utilization of
small business concerns, small business con-
cerns owned and controlled by socially and
economically disadvantaged individuals, or
labor surplus are concerns.

(e) As used in this clause:

(1) Indian means a person who is a member
of an Indian Tribe. If the Contractor has rea-
son to doubt that a person seeking employ-
ment preference is an Indian, the Contractor
shall grant the preference but shall require
the individual within thirty (30) days to pro-
vide evidence from the Tribe concerned that
the person is a member of that Tribe.

(2) Indian Tribe means an Indian Tribe,
band, nation, or other organized group or
community, including any Alaska Native
village or regional or village corporation as
defined in or established pursuant to the
Alaska Native Claims Settlement Act (85
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Stat. 668; 43 U.S.C. 1601) which is recognized
as eligible for the special programs and serv-
ices provided by the United States to Indians
because of their status as Indians.

(38) Indian organization means the governing
body of any Indian Tribe or entity estab-
lished or recognized by such governing body
in accordance with the Indian Financing Act
of 1974 (88 Stat. 77; 25 U.S.C. 1451); and

(4) Indian-owned economic enterprise means
any Indian-owned commercial, industrial, or
business activity established or organized for
the purpose of profit provided that such In-
dian ownership shall constitute not less than
51 percent of the enterprise.

(f) The Contractor agrees to include the
provisions of the clause including this para-
graph (f) in each subcontract awarded under
this contract.

(g) In the event of noncompliance with this
clause, the Contractor’s right to proceed
may be terminated in whole or in part by the
Contracting Officer and the work completed
in a manner determined by the Contracting
Officer to be in the best interests of the Gov-
ernment.

(End of clause)

[49 FR 14267, Apr. 10, 1984. Redesignated at 60
FR 53280, Oct. 13, 1995]

1452.226-71 Indian
gram.

As prescribed in 1404.7003(b), insert
the following clause in all solicitations
and contracts, awarded by the con-
tacting activity which may exceed
$50,000, and which contain the clause at
1452.204-71, and where it is determined
by the Contracting Officer, prior to so-
licitation, that the work under the
contract will be performed in whole or
in part on or near an Indian reserva-
tion(s). The clause may also be in-
cluded in solicitations issued and con-
tracts awarded by a contracting activ-
ity which may not exceed $50,000 but
which contain the clause at 1452.204-71
and which, in the opinion of the con-
tracting officer, offer substantial op-
portunities for Indian employment,
training, and subcontracting.

preference pro-

INDIAN PREFERENCE PROGRAM—DEPARTMENT
OF THE INTERIOR (APR 1984)

(a) In addition to the requirements of the
clause of this contract entitled ‘‘Indian Pref-
erence—Department of the Interior’, the
Contractor agrees to establish and conduct
an Indian preference program which will ex-
pand the opportunities for Indian organiza-
tions and Indian-owned economic enterprises
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