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this clause, then the bids/proposals are sub-
mitted at the Contractor’s own risk. There-
fore, no claim shall be made against the Gov-
ernment to recover bid/proposal costs as a di-
rect cost whether the request for authoriza-
tion to enter into the contract is denied or
approved.

(g) To the extent that the work under this
contract requires access to proprietary or
confidential business or financial data of
other companies, and as long as such data re-
mains proprietary or confidential, the Con-
tractor shall protect such data from unau-
thorized use and disclosure.

(h) Contractors who are performing nondis-
cretionary technical or engineering services,
including construction work, may request a
waiver from or modification to this clause by
submitting a written request to the Con-
tracting Officer. The Contracting Officer
shall make the determination regarding
whether to waive or modify the clause on a
case-by-case basis.

(i) The Contractor agrees to insert in each
subcontract or consultant agreement placed
hereunder, except for subcontracts or con-
sultant agreements for nondiscretionary
technical or engineering services, including
treatability studies, well drilling, fence
erecting, plumbing, utility hookups, security
guard services, or electrical services, provi-
sions which shall conform substantially to
the language of this clause, including this
paragraph (i) unless otherwise authorized by
the Contracting Officer. The Contractor may
request in writing that the Contracting Offi-
cer exempt from this clause a particular sub-
contract or consultant agreement for nondis-
cretionary technical or engineering services
not specifically listed above, including lab-
oratory analysis. The Contracting Officer
will review and evaluate each request on a
case-by-case basis before approving or dis-
approving the request.

(j) If the Contractor seeks an expedited de-
cision regarding its initial future con-
tracting request, the Contractor may submit
its request to both the Contracting Officer
and the next administrative level within the
Contracting Officer’s organization.

(k) A review process available to the Con-
tractor when an adverse determination is re-
ceived shall consist of a request for reconsid-
eration to the Contracting Officer or a re-
quest for review submitted to the next ad-
ministrative level within the Contracting Of-
ficer’s organization. An adverse determina-
tion resulting from a request for reconsider-
ation by the Contracting Officer will not pre-
clude the Contractor from requesting a re-
view by the next administrative level. Either
a request for review or a request for recon-
sideration must be submitted to the appro-
priate level within 30 calendar days after re-
ceipt of the initial adverse determination.
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(End of clause)

[69 FR 18620, Apr. 19, 1994, as amended at 62
FR 5348, Feb. 5, 1997, 63 FR 692, Jan. 7, 1998;
65 FR 37292, June 14, 2000]

1552.209-75 Annual certification.

As prescribed in 1509.507-2(d), insert
the following clause:

ANNUAL CERTIFICATION (MAY 1994)

The Contractor shall submit an annual
conflict of interest certification to the Con-
tracting Officer. In this certification, the
Contractor shall certify annually that, to
the best of the Contractor’s knowledge and
belief, all actual or potential organizational
conflicts of interest have been reported to
EPA. In addition, in this annual certifi-
cation, the Contractor shall certify that it
has informed its personnel who perform work
under EPA contracts or relating to EPA con-
tracts of their obligation to report personal
and organizational conflicts of interest to
the Contractor. Such certification must be
signed by a senior executive of the company
and submitted in accordance with instruc-
tions provided by the Contracting Officer.
The initial certification shall cover the one-
year period from the date of contract award,
and all subsequent certifications shall cover
successive annual periods thereafter, until
expiration or termination of the contract.
The certification must be received by the
Contracting Officer no later than 45 days
after the close of the certification period
covered.

(End of clause)

[69 FR 18623, Apr. 19, 1994. Redesignated at 61
FR 57339, Nov. 6, 1996, as amended at 62 FR
33573, June 20, 1997]

1552.209-76 Contractor
evaluations.

As prescribed in section 1509.170-1, in-

sert the following clause in all applica-
ble solicitations and contracts.

performance

CONTRACTOR PERFORMANCE EVALUATIONS
(MAY 1999)

The contracting officer shall complete a
Contractor Performance Report (Report)
within ninety (90) business days after the end
of each 12 months of contract performance
(interim Report) or after the last 12 months
(or less) of contract performance (final Re-
port) in accordance with EPAAR 1509.170-5.
The contractor shall be evaluated based on
the following ratings and performance cat-
egories:

Ratings: 0 = unsatisfactory, 1 poor, 2 =
fair, 3 = good, 4 = excellent, 5 = outstanding.
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Performance Categories:

Quality: Compliance with contract require-
ments; accuracy of reports; effectiveness of
personnel; and technical excellence.

Rating

0—Contractor is not in compliance and is
jeopardizing achievement of contract ob-
jectives

1—Major problems have been encountered

2—Some problems have been encountered

3—Minor inefficiencies/errors have been iden-
tified

4—Contractor is in compliance with contract
requirements and/or delivers quality prod-
ucts/services

5—The contractor has demonstrated an out-
standing performance level that justifies
adding a point to the score. It is expected
that this rating will be used in those cir-
cumstances when contractor performance
clearly exceeds the performance level de-
scribed as ‘‘Excellent.”

Cost Control: Record of forecasting and
controlling target costs; current, accurate
and complete billings; relationship of nego-
tiated costs to actuals; cost efficiencies.

Rating

0—Contractor is unable to manage costs ef-
fectively

1—Contractor is having major difficulty
managing costs effectively

2—Contractor is having some problems man-
aging costs effectively

3—Contractor is usually effective in man-
aging costs

4—Contractor is effective in managing costs
and submits current, accurate, and com-
plete billings

5—The contractor has demonstrated an out-
standing performance level that justifies
adding a point to the score. It is expected
that this rating will be used in those cir-
cumstances when contractor performance
clearly exceeds the performance level de-
scribed as ‘‘Excellent.”

Timeliness of Performance: Met interim
milestones; reliability; responsive to tech-
nical direction; completed on time, including
wrap-up and contract administration; met
delivery schedules; no liquidated damages
assessed.

Rating

0—Contractor delays are jeopardizing per-
formance of contract objectives

1—Contractor is having major difficulty
meeting milestones and delivery schedule

2—Contractor is having some problems meet-
ing milestones and delivery schedule

3—Contractor is usually effective in meeting
milestones and delivery schedule

4—Contractor is effective in meeting mile-
stones and delivery schedule
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5—The contractor has demonstrated an out-
standing performance level that justifies
adding a point to the score. It is expected
that this rating will be used in those cir-
cumstances when contractor performance
clearly exceeds the performance level de-
scribed as ‘‘Excellent.”

Business Relations: Effective management,
including subcontracts; reasonable/coopera-
tive behavior; responsive to contract require-
ments; notification of problems; flexibility;
pro-active versus reactive; effective small/
small disadvantage business subcontracting
program.

Rating

0—Response to inquiries, technical/service/
administrative issues is not effective

1—Response to inquiries, technical/service/
administrative issues is marginally effec-
tive

2—Response to inquiries, technical/service/
administrative issues is somewhat effec-
tive

3—Response to inquiries, technical/service/
administrative issues is usually effective

4—Response to inquiries, technical/service/
administrative issues is effective

5—The contractor has demonstrated an out-
standing performance level that justifies
adding a point to the score. It is expected
that this rating will be used in those cir-
cumstances when contractor performance
clearly exceeds the performance level de-
scribed as ‘‘Excellent.”

(a) The contracting officer shall initiate
the process for completing interim Reports
within five (56) business days after the end of
each 12 months of contract performance by
requesting the project officer to evaluate
contractor performance for the interim Re-
port. In addition, the contracting officer
shall initiate the process for completing
final Reports within five (5) business days
after the last 12 months (or less) of contract
performance by requesting the project offi-
cer to evaluate contractor performance for
the final Report. The final Report shall cover
the last 12 months (or less) of contract per-
formance. Within thirty (30) business days
after the project officer receives a request
from the contracting officer to complete an
evaluation, the project officer shall:

(1) Complete a description of the contract
requirements;

(2) Evaluate contractor performance and
assign a rating for quality, cost control, and
timeliness of performance categories
(including a narrative for each rating);

(3) Provide any information regarding sub-
contracts, key personnel, and customer sat-
isfaction;

(4) Assign a recommended rating for the
business relations performance category
(including a narrative for the rating); and
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(5) Provide additional information appro-
priate for the evaluation or future evalua-
tions.

(b) The contracting officer shall:

(1) Ensure the accuracy of the project offi-
cer’s evaluation by verifying that the infor-
mation in the contract file corresponds with
the designated project officer’s ratings;

(2) Assign a rating for the business rela-
tions performance category (including a nar-
rative for the rating);

(3) Concur with or revise the project offi-
cer’s ratings after consultation with the
project officer;

(4) Provide any additional information
concerning the quality, cost control, and
timeliness of performance categories if
deemed appropriate for the evaluation or fu-
ture evaluations (if any), and provide any in-
formation regarding subcontracts, key per-
sonnel, and customer satisfaction; and

(5) Forward the Report to the contractor
within ten (10) business days after the con-
tracting officer receives the project officer’s
evaluation.

(c) The contractor shall be granted thirty
(30) business days from the date of the con-
tractor’s receipt of the Report to review and
provide a response to the contracting officer
regarding the contents of the Report. The
contractor shall:

(1) Review the Report;

(2) Provide a response (if any) to the con-
tracting officer on company letter head or
electronically;

(3) Complete contractor representation in-
formation; and

(4) Forward the Report to the contracting
officer within the designated thirty (30) busi-
ness days.

(d) The contractor’s response to the Report
may include written comments, rebuttals
(disagreements), or additional information.
If the contractor does not respond to the Re-
port within the designated thirty (30) busi-
ness days, the specified ratings in the Report
are deemed appropriate for the evaluation
period. In this instance, the contracting offi-
cer shall complete the Agency review and
sign the Report within three (3) business
days after expiration of the specified 30 busi-
ness days.

(e) If the contractor submits comments,
rebuttals (disagreements), or additional in-
formation to the contracting officer which
contests the ratings, the contracting officer,
in consultation with the project officer, shall
initially try to resolve the disagreement(s)
with the contractor.

(f) If the disagreement(s) is (are) not re-
solved between the contractor and the con-
tracting officer, the contracting officer shall
provide a written recommendation to one
level above the contracting officer for reso-
lution as promptly as possible, but no later
than five (5) business days after the con-
tracting officer is made aware that the dis-
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agreement(s) has (have) not been resolved
with the contractor. The individual who is
one level above the contracting officer shall:

(1) Review the contracting officer’s written
recommendation; and

(2) Provide a written determination to the
contracting officer for summary ratings
(ultimate conclusion for ratings pertaining
to the performance period being evaluated)
within five (5) business days after the indi-
vidual one level above the contracting offi-
cer receives the contracting officer’s written
recommendation.

(g) If the disagreement is resolved, the con-
tracting officer shall complete the Agency
review and sign the Report within three (3)
business days after consultation.

(h) The contracting officer shall complete
the Agency review and sign the Report with-
in three (3) business days after the con-
tracting officer receives a written deter-
mination for summary ratings from one level
above the contracting officer.

(i) An interim or final Report is considered
completed after the contracting officer signs
the Report. The contracting officer must
provide a copy of completed Reports (interim
and final) to the contractor within two (2)
business days after completion.

[64 FR 20204, Apr. 26, 1999]
1552.210-71 [Reserved]
1552.210-73—1552.210-74 [Reserved]

1552.211-70 Reports of work.

As prescribed in 1511.011-70, insert
one of the contract clauses in this sub-
section when the contract requires the
delivery of reports, including plans,
evaluations, studies, analyses and
manuals. The basic clause should be
used when reports are specified in a
contract attachment. Alternate I is to
be used to specify reports in the con-
tract schedule.

REPORTS OF WORK (OCT 2000)

The Contractor shall prepare and deliver
reports, including plans, evaluations, stud-
ies, analyses and manuals in accordance with
Attachment . Each report
shall cite the contract number, identify the
U.S. Environmental Protection Agency as
the sponsoring agency, and identify the
name of the contractor preparing the report.

The OMB clearance number for progress re-
ports delivered under this contract is 2030-
0005 with an expiration date of February 28,
2003.

(End of clause)

Alternate I (OCT 2000). The Contractor
shall prepare and deliver the below



