1825.903

1825.903 Exempted supplies.

(a) Through delegation from the As-
sistant Administrator for Procure-
ment, procurement officers are author-
ized to certify duty free entry for arti-
cles imported into the United States, if
those articles are procured by NASA or
by other U.S. Government agencies, or
by U.S. Government contractors or
subcontractors when title to the arti-
cles is or will be vested in the U.S.
Government in accordance with the
terms of the contract or subcontract.
Procurement officers shall complete
the certification set forth in 14 CFR
1217.104(a) or 1217.104(c) (http:/
WWwWWw.access.gpo.gov/nara/cfr/cfr-re-
trieve.html#pagel). Upon arrival of for-
eign supplies at a port of entry, the
consignee, generally the commercial
carrier or its agent (import broker),
will file Customs Form 7501, Entry
Summary. This form is available from
Service Ports (http:/
www.customs.ustreas.gov/location/
ports/index.htm) or from NASA Head-
quarters’ forms library (https:/
extranet.hq.nasa.gov/nef/user/
form_search.cfm). All duty-free certifi-
cates must be coordinated with the
center Chief Counsel. Procurement of-
ficers must maintain a record of each
certification and make this record
available for periodic review by NASA
Headquarters and the U.S. Customs
Service.

[656 FR 45306, July 21, 2000]

Subpart 1825.10—Additional
Foreign Acquisition Regulations

1825.1001 Waiver of right to examina-
tion of records.

(b) The Administrator is the approval
authority for waivers. The contracting
officer must submit the waiver request,
consisting of the determination and
findings prescribed in FAR 25.1001(b)
and any relevant supporting informa-
tion, to the Headquarters Office of Pro-
curement (Code HS).

1825.1002 Use of foreign currency.

(a) The NASA Headquarters Comp-
troller (Code B) is the designated offi-
cial for making the determination of
the feasibility of using excess or near-
excess currency.

48 CFR Ch. 18 (10-1-02 Edition)

Subpart 1825.11—Solicitation
Provisions and Contract Clauses

1825.1101 Acquisition of supplies.

(e) The contracting officer must add
paragraph (k) as set forth in 1852.225-8,
Duty-Free Entry of Space Articles, in
solicitations and contracts when the
supplies that will be accorded duty-free
entry are identifiable before award. In-
sert the supplies determined in accord-
ance with FAR subpart 25.9 and
1825.903.

1825.1103 Other
clauses.

provisions and

1825.1103-70 Export control.

(a) Background. (1) NASA contrac-
tors and subcontractors are subject to
U.S. export control laws and regula-
tions, including the International Traf-
fic in Arms Regulations (ITAR), 22 CFR
parts 120 through 130, and the Export
Administration Regulations (EAR), 15
CFR parts 730 through 799. The con-
tractor is responsible for obtaining the
appropriate licenses or other approvals
from the Department of State or the
Department of Commerce when it ex-
ports hardware, technical data, or soft-
ware, or provides technical assistance
to a foreign destination or ‘‘foreign
person’’, as defined in 22 CFR 120.16,
and there are no applicable or available
exemptions/exceptions to the ITAR/
EAR, respectively. A person who is
lawfully admitted for permanent resi-
dence in the United States is not a
“foreign person’. (See 22 CFR 120.16
and 15 CFR 734.2(b)(2)(ii))

(2) The exemption at 22 CFR
125.4(b)(3) of the ITAR provides that a
contractor may export technical data
without a license if the contract be-
tween the agency and the exporter pro-
vides for the export of the data. The
clause at 1852.225-70, Alternate I, pro-
vides contractual authority for the ex-
emption, but the exemption is avail-
able only after the contracting officer,
or designated representative, provides
written authorization or direction ena-
bling its use. It is NASA policy that
the exemption at 22 CFR 125.4(b)(3)
may only be used when technical data
(including software) is exchanged with
a NASA foreign partner pursuant to
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the terms of an international agree-
ment in furtherance of an inter-
national collaborative effort. The con-
tracting officer must obtain the ap-
proval of the Center Export Adminis-
trator before granting the contractor
the authority to use this exemption.

(b) Contract clause. Insert the clause
at 1852.225-70, Export Licenses, in all
solicitations and contracts, except in
contracts with foreign entities. Insert
the clause with its Alternate I when
the NASA project office indicates that
technical data (including software) is
to be exchanged by the contractor with
a NASA foreign partner pursuant to an
international agreement.

Subpart 1825.70—Foreign Con-
tract and International Agree-
ment Clearances

1825.7000 Scope of subpart.

This subpart prescribes policy and
procedures for pre-award clearance of
foreign contracts, and for coordination
of international agreements that con-
template award of contracts using ap-
propriated funds.

1825.7001 Definition.

Foreign contract acquisition, as used in
this subpart, means the acquisition by
negotiation of supplies or services, in-
cluding construction and research and
development when the work is to be
performed outside the United States,
its possessions, and Puerto Rico by a
foreign government or instrumentality
thereof or by a foreign private con-
tractor. The term does not include—

(a) Negotiation of contracts with do-
mestic concerns involving work to be
performed outside the United States,
its possessions, and Puerto Rico; or

(b) Contracts with the Canadian
Commercial Corporation.

1825.7002 Foreign contracts.

(a) Policy. Following the procedure in
paragraph (b) of this section, the Ac-
quisition Team must coordinate with
Headquarters before initiating any for-
eign contract acquisition if the acqui-
sition is valued above $100,000 or in-
volves export control issues. An acqui-
sition involves export control issues if
it entails—

1825.7002

(1) Importing or exporting goods or
technical data from or to a country
listed in 22 CFR 126.1(a) or 126.1(d)
(Subchapter M, the International Traf-
fic in Arms Regulations) (http:/
www.pmdtc.org/itar2.htm);

(2) Importing or exporting Defense
Articles or Defense Services on the
United States Munitions List at 22
CFR part 121 which would require
NASA to obtain a license from the
State Department’s Office of Defense
Trade Controls;

(3) Exporting goods or technical data
on the Commerce Control List at 15
CFR part 774 and that require NASA to
obtain either a Special or an Individual
Validated License;

(4) Importing and/or exporting goods
or technical data from or to an entity
listed in 15 CFR part 740, Supplement 1,
Country Group D; or

(6) Exporting and/or importing of
goods, technology, or services to or
from any entity subject to transaction
control, embargo, or sanctions pursu-
ant to 31 CFR Chapter V.

(b) Procedure. (1) The Headquarters or
field installation technical office re-
quiring a foreign contract acquisition
meeting any of the criteria listed in
paragraph (a) of this section must sub-
mit the following information to the
Headquarters Office of External Rela-
tions (Code I) through the contracting
officer and the Headquarters Office of
Procurement (Code HS)—

(i) The name of the foreign entity,
the country or countries involved, and
the purpose of the contract;

(ii) The Space Act agreement(s) in-
volved, if any;

(iii) A description of the goods or
technical data requiring prior written
approval or the issuance of the license
for their import or export from the De-
partments of Commerce, State, or
Treasury; and

(iv) The reason why the acquisition is
being placed with a foreign entity.

(2) All coordination required between
NASA and the Departments of Com-
merce, State, and Treasury regarding
foreign contract acquisitions shall be
accomplished through the Head-
quarters Office of External Relations
(Code I).

(3) The lead-time for obtaining an ex-
port license is 60 to 90 days. Requests
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