§ 1827.405

cost-sharing, or by contributing re-
sources (including but not limited to
agreement to provide continuing main-
tenance and update of the software at
no cost for Governmental use); or

(c) The concurrence of the Head-
quarters Office of Aeronautics Com-
mercial Technology Division (Code
RW) is obtained.

(C)(a) The contractor’s request for
permission in accordance with
1827.404(2)(3)(A) may be made either be-
fore contract award or during contract
performance.

(b) Any permission granted in accord-
ance with 1827.404(g)(3)(B) (a) or (b)
shall be by express contract provision
(or amendment) overriding subpara-
graph (d)(3) or FAR 52.227-14, Rights in
Data—General, (as modified by
1852.227-14), rather than by deleting it.
The contract provision may contain
appropriate assurances that the com-
puter software will be incorporated
into an existing or proposed new com-
mercial computer software product
line within a reasonable time and/or
that the agreed contributions to the
Government are fulfilled, with contin-
gencies enabling the Government to
obtain the right to distribute the soft-
ware for commercial use, including the
right to obtain assignment of copy-
right where applicable, in order to pre-
vent the computer software from being
suppressed or abandoned by the con-
tractor.

(c) Any permission granted in accord-
ance with 1827.404(g2)(3)(B)(c) may be ei-
ther by deleting subparagraph (d)(3) or
by special contract provision, as appro-
priate.

(d) When any permission to copyright
is granted, any copyright license re-
tained by the Government shall be of
the same scope as set forth in subpara-
graph (¢)(1) of the clause at FAR 52.227-
14 and without any obligation of con-
fidentiality on the part of the Govern-
ment, unless in accordance with
1827.404(g)(3)(B)(b) the contributions of
the Contractor may be considered
“‘substantial” for the purposes of FAR
27.408 (i.e., approximately 50 percent),
in which case rights consistent with
FAR 27.408 may be negotiated for the
computer software in question.

(D) If the contractor has not been
granted permission to copyright, para-
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graph (d)(3)(ii) of the clause at FAR
52.227-14, Rights in Data—General (as
modified by 1852.227-14) enables NASA
to direct the contractor to assert claim
to copyright in computer software first
produced under the contract and to as-
sign, or obtain the assignment of, such
copyright to the Government or its
designee. The contracting officer may,
in consultation with the installation
intellectual property counsel, so direct
the contractor in situations where
copyright protection is considered nec-
essary in furtherance of Agency mis-
sion objectives, needed to support spe-
cific Agency programs, or necessary to
meet statutory requirements.

(h) Unauthoriced marking of data. The
contracting officer shall consult with
the installation patent or intellectual
property counsel before taking any ac-
tion regarding unauthorized markings
of data under paragraph (e) of the
clause at FAR 52.227-14, Rights in
Data—General.

(i) Omitted or incorrect notices. The
contracting officer shall consult with
the installation patent or intellectual
property counsel before agreeing to add
or correct any markings on data under
paragraph (f) of the clause at FAR
52.227-14, Rights in Data—General.

§1827.405 Other data rights provi-
sions. (NASA supplements para-
graphs (b) and (c))

(b)(2) Acquisition of existing computer
software. See 1827.409(k) (i)—(ii) and
1827.409-70 for modifications and alter-
natives to the clause at 52.227-19.

(c) Contracts awarded under the Small
Business Innovative Research (SBIR) Pro-
gram. If, during the performance of an
SBIR contract (Phase I or Phase II),
the need arises for NASA to obtain de-
livery of restricted computer software
as defined in the clause at FAR 52.227-
20, Rights in Data—SBIR Program, and
the contractor agrees to such delivery,
the restricted computer software may
be required with restricted rights by
modification of the contract or under
an agreement incorporated in and
made part of the contract, using the re-
stricted rights set forth in FAR
27.404(e) and the related restrictions as
a guide.
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