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(7) Obtain advice and recommenda-
tions from the SBA procurement cen-
ter representative (if any) and the
agency small business specialist.

[48 FR 42240, Sept. 19, 1983, as amended at 50
FR 1743, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 51 FR 19716, May 30, 1986; 54 FR 30709,
July 21, 1989; 55 FR 52792, Dec. 21, 1990; 60 FR
48262, Sept. 18, 1995; 63 FR 34066, June 22, 1998;
63 FR 36123, July 1, 1998; 63 FR 70271, Dec. 18,
1998; 66 FR 60545, Oct. 11, 2000; 66 FR 53493,
Oct. 22, 2001; 67 FR 1858, Jan. 14, 2002]

19.705-5 Awards
tracting plans.

involving subcon-

(a) In making an award that requires
a subcontracting plan, the contracting
officer shall be responsible for the fol-
lowing:

(1) Consider the contractor’s compli-
ance with the subcontracting plans
submitted on previous contracts as a
factor in determining contractor re-
sponsibility.

(2) Assure that a subcontracting plan
was submitted when required.

(3) Notify the SBA resident procure-
ment center representative of the op-
portunity to review the proposed con-
tract (including the plan and sup-
porting documentation). The notice
shall be issued in sufficient time to
provide the representative a reasonable
time to review the material and submit
advisory recommendations to the con-
tracting officer. Failure of the rep-
resentative to respond in a reasonable
period of time shall not delay contract
award.

(4) Determine any fee that may be
payable if an incentive is used in con-
junction with the subcontracting plan.

() Ensure that an acceptable plan is
incorporated into and made a material
part of the contract.

(b) Letter contracts and similar
undefinitized instruments, which would
otherwise meet the requirements of
19.702(a)(1) and (2), shall contain at
least a preliminary basic plan address-
ing the requirements of 19.704 and in
such cases require the negotiation of
the final plan within 90 days after
award or before definitization, which-
ever occurs first.

[48 FR 42240, Sept. 19, 1983, as amended at 50
FR 1743, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]
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19.705-6 Postaward responsibilities of
the contracting officer.

After a contract or contract modi-
fication containing a subcontracting
plan is awarded, the contracting officer
who approved the plan is responsible
for the following:

(a) Notifying the SBA of the award
by sending a copy of the award docu-
ment to the Area Director, Office of
Government Contracting, in the SBA
area office where the contract will be
performed.

(b) Forwarding a copy of each com-
mercial plan and any associated ap-
provals to the Area Director, Office of
Government Contracting, in the SBA
area office where the contractor’s
headquarters is located.

(c) Giving to the assigned SBA resi-
dent procurement center representa-
tive (if any) a copy of—

(1) Any subcontracting plan sub-
mitted in response to a sealed bid solic-
itation; and

(2) The final negotiated subcon-
tracting plan that was incorporated
into a negotiated contract or contract
modification.

(d) Notifying the SBA resident pro-
curement center representative of the
opportunity to review subcontracting
plans in connection with contract
modifications.

(e) Forwarding a copy of each plan,
or a determination that there is no re-
quirement for a subcontracting plan, to
the cognizant contract administration
office.

(f) Initiating action to assess lig-
uidated damages in accordance with
19.705-7 upon a recommendation by the
administrative contracting officer or
receipt of other reliable evidence to in-
dicate that such action is warranted.

(g) Taking action to enforce the
terms of the contract upon receipt of a
notice under 19.706(f).

[48 FR 42240, Sept. 19, 1983, as amended at 52
FR 19803, May 27, 1987; 53 FR 27464, July 20,
1988; 53 FR 34228, Sept. 2, 1988; 54 FR 30709,
July 21, 1989; 55 FR 52792, Dec. 21, 1990; 63 FR
34066, June 22, 1998; 63 FR 70271, Dec. 18, 1998]

19.705-7 Liquidated damages.

(a) Maximum practicable utilization
of small business, veteran-owned small
business, service-disabled  veteran-
owned small business, HUBZone small
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business, small disadvantaged business
and women-owned small business con-
cerns as subcontractors in Government
contracts is a matter of national inter-
est with both social and economic ben-
efits. When a contractor fails to make
a good faith effort to comply with a
subcontracting plan, these objectives
are not achieved, and 15 TU.S.C.
637(d)(4)(F) directs that liquidated
damages shall be paid by the con-
tractor.

(b) The amount of damages attrib-
utable to the contractor’s failure to
comply shall be an amount equal to the
actual dollar amount by which the con-
tractor failed to achieve each subcon-
tracting goal.

(c) If, at completion of the basic con-
tract or any option, or in the case of a
commercial plan, at the close of the
fiscal year for which the plan is appli-
cable, a contractor has failed to meet
its subcontracting goals, the con-
tracting officer shall review all avail-
able information for an indication that
the contractor has not made a good
faith effort to comply with the plan. If
no such indication is found, the con-
tracting officer shall document the file
accordingly. If the contracting officer
decides in accordance with paragraph
(d) of this subsection that the con-
tractor failed to make a good faith ef-
fort to comply with its subcontracting
plan, the contracting officer shall give
the contractor written notice speci-
fying the failure, advising the con-
tractor of the possibility that the con-
tractor may have to pay to the Govern-
ment liquidated damages, and pro-
viding a period of 15 working days (or
longer period as necessary) within
which to respond. The notice shall give
the contractor an opportunity to dem-
onstrate what good faith efforts have
been made before the contracting offi-
cer issues the final decision, and shall
further state that failure of the con-
tractor to respond may be taken as an
admission that no valid explanation ex-
ists.

(d) In determining whether a con-
tractor failed to make a good faith ef-
fort to comply with its subcontracting
plan, a contracting officer must look to
the totality of the contractor’s actions,
consistent with the information and
assurances provided in its plan. The

19.705-7

fact that the contractor failed to meet
its subcontracting goals does not, in
and of itself, constitute a failure to
make a good faith effort. For example,
notwithstanding a contractor’s diligent
effort to identify and solicit offers
from small business, veteran-owned
small business, service-disabled vet-
eran-owned small business, HUBZone
small business, small disadvantaged
business and women-owned small busi-
ness concerns, factors such as unavail-
ability of anticipated sources or unrea-
sonable prices may frustrate achieve-
ment of the contractor’s goals. How-
ever, when considered in the context of
the contractor’s total effort in accord-
ance with its plan, the following,
though not all inclusive, may be con-
sidered as indicators of a failure to
make a good faith effort: a failure to
attempt to identify, contact, solicit, or
consider for contract award small busi-
ness, veteran-owned small business,
service-disabled veteran-owned small
business, HUBZone small business,
small disadvantaged business or
women-owned small business concerns;
a failure to designate and maintain a
company official to administer the sub-
contracting program and monitor and
enforce compliance with the plan; a
failure to submit Standard Form (SF)
294, Subcontracting Report for Indi-
vidual Contracts, or SF 295, Summary
Subcontract Report, in accordance
with the instructions on the forms or
as provided in agency regulations; a
failure to maintain records or other-
wise demonstrate procedures adopted
to comply with the plan; or the adop-
tion of company policies or procedures
that have as their objectives the frus-
tration of the objectives of the plan.

(e) If, after consideration of all the
pertinent data, the contracting officer
finds that the contractor failed to
make a good faith effort to comply
with its subcontracting plan, the con-
tracting officer shall issue a final deci-
sion to the contractor to that effect
and require the payment of liquidated
damages in an amount stated. The con-
tracting officer’s final decision shall
state that the contractor has the right
to appeal under the clause in the con-
tract entitled Disputes.

(f) With respect to commercial plans
approved under the clause at 52.219-9,
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Small Business Subcontracting Plan,
the contracting officer that approved
the plan shall—

(1) Perform the functions of the con-
tracting officer under this subsection
on behalf of all agencies with contracts
covered by the commercial plan;

(2) Determine whether or not the
goals in the commercial plan were
achieved and, if they were not
achieved, review all available informa-
tion for an indication that the con-
tractor has not made a good faith ef-
fort to comply with the plan, and docu-
ment the results of the review;

(3) If a determination is made to as-
sess liquidated damages, in order to
calculate and assess the amount of
damages, the contracting officer shall
ask the contractor to provide—

(i) Contract numbers for the Govern-
ment contracts subject to the plan;

(ii) The total Government sales dur-
ing the contractor’s fiscal year; and

(iii) The amount of payments made
under the Government contracts sub-
ject to that plan that contributed to
the contractor’s total sales during the
contractor’s fiscal year; and

(4) When appropriate, assess liq-
uidated damages on the Government’s
behalf, based on the pro rata share of
subcontracting attributable to the
Government contracts. For example:
The contractor’s total actual sales
were $50 million and its actual subcon-
tracting was $20 million. The Govern-
ment’s total payments under contracts
subject to the plan contributing to the
contractor’s total sales were $56 million,
which accounted for 10 percent of the
contractor’s total sales. Therefore, the
pro rata share of subcontracting attrib-
utable to the Government contracts
would be 10 percent of $20 million, or $2
million. To continue the example, if
the contractor failed to achieve its
small business goal by 1 percent, the
liquidated damages would be cal-
culated as 1 percent of $2 million, or
$20,000. The contracting officer shall
make similar calculations for each cat-
egory of small business where the con-
tractor failed to achieve its goal and
the sum of the dollars for all of the cat-
egories equals the amount of the lig-
uidated damages to be assessed. A copy
of the contracting officer’s final deci-
sion assessing liquidated damages shall
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be provided to other contracting offi-
cers with contracts subject to the com-
mercial plan.

(g) Liquidated damages shall be in
addition to any other remedies that
the Government may have.

(h) Every contracting officer with a
contract that is subject to a commer-
cial plan shall include in the contract
file a copy of the approved plan and a
copy of the final decision assessing lig-
uidating damages, if applicable.

[64 FR 30709, July 21, 1989, as amended at 60
FR 48263, Sept. 18, 1995; 63 FR 34066, June 22,
1998; 63 FR 70272, Dec. 18, 1998; 65 FR 60545,
Oct. 11, 2000; 66 FR 53493, Oct. 22, 2001]

19.706 Responsibilities of the cog-
nizant administrative contracting
officer.

The administrative contracting offi-
cer is responsible for assisting in evalu-
ating subcontracting plans, and for
monitoring, evaluating, and docu-
menting contractor performance under
the clause prescribed in 19.708(b) and
any subcontracting plan included in
the contract. The contract administra-
tion office shall provide the necessary
information and advice to support the
contracting officer, as appropriate, by
furnishing—

(a) Documentation on the contrac-
tor’s performance and compliance with
subcontracting plans under previous
contracts;

(b) Information on the extent to
which the contractor is meeting the
plan’s goals for subcontracting with el-
igible small business, veteran-owned
small business, service-disabled vet-
eran-owned small business, HUBZone
small business, small disadvantaged
business, and women-owned small busi-
ness concerns;

(c) Information on whether the con-
tractor’s efforts to ensure the partici-
pation of small business, veteran-
owned small business, service-disabled
veteran-owned small business,
HUBZone small business, small dis-
advantaged business, and women-
owned small business concerns are in
accordance with its subcontracting
plan;

(d) Information on whether the con-
tractor is requiring its subcontractors
to adopt similar subcontracting plans;
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