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data with rights to use in a specifica-
tion or drawing for competitive acqui-
sition, use one of the following proce-
dures in order of preference— 

(a) When items of identical design 
are not required, the acquisition may 
still be conducted through full and 
open competition by using a perform-
ance specification or other similar 
technical requirement or purchase de-
scription that does not contain data 
with restricted rights. Two methods 
are— 

(1) Two-step sealed bidding; and 
(2) Brand name or equal purchase de-

scriptions. 
(b) When other than full and open 

competition is authorized under FAR 
part 6, acquire the part from the firm 
which developed or designed the item 
or process, or its licensees, provided 
productive capacity and quality are 
adequate and the price is fair and rea-
sonable. 

(c) When additional sources are need-
ed and the procedures in paragraph (a) 
of this section are not practicable, con-
sider the following alternatives— 

(1) Encourage the developer to li-
cense others to manufacture the parts; 

(2) Acquire the necessary rights in 
data; 

(3) Use a leader company acquisition 
technique (FAR subpart 17.4) when 
complex technical equipment is in-
volved and establishing satisfactory 
additional sources will require tech-
nical assistance as well as data; or 

(4) Incorporate a priced option in the 
contract which allows the Government 
to require the contractor to establish a 
second source. 

(d) As a last alternative, the con-
tracting activity may develop a design 
specification for competitive acquisi-
tion through reverse engineering. Con-
tracting activities shall not do reverse 
engineering unless— 

(1) Significant cost savings can be 
demonstrated; and 

(2) The action is authorized by the 
head of the contracting activity.

217.7504 Limitations on price in-
creases. 

This section provides implementing 
guidance for section 1215 of Public Law 
98–94 (10 U.S.C. 2452 note). 

(a) The contracting officer shall not 
award, on a sole source basis, a con-
tract for any centrally managed re-
plenishment part when the price of the 
part has increased by 25 percent or 
more over the most recent 12-month 
period. 

(1) Before computing the percentage 
difference between the current price 
and the prior price, adjust for quantity, 
escalation, and other factors necessary 
to achieve comparability. 

(2) Departments and agencies may 
specify an alternate percentage or per-
centages for contracts at or below the 
simplified acquisition threshold. 

(b) The contracting officer may 
award a contract for a part, the price 
of which exceeds the limitation in 
paragraph (a) of this section, if the 
contracting officer certifies in writing 
to the head of the contracting activity 
before award that— 

(1) The contracting officer has evalu-
ated the price of the part and con-
cluded that the price increase is fair 
and reasonable; or 

(2) The national security interests of 
the United States require purchase of 
the part despite the price increase. 

(c) The fact that a particular price 
has not exceeded the limitation in 
paragraph (a) of this section does not 
relieve the contracting officer of the 
responsibility for obtaining a fair and 
reasonable price. 

(d) Contracting officers may include 
a provision in sole source solicitations 
requiring that the offeror supply with 
its proposal, price and quantity data on 
any government orders for the replen-
ishment part issued within the most 
recent 12 months. 

[56 FR 36345, July 31, 1991, as amended at 64 
FR 2598, Jan. 15, 1999]

Subpart 217.76—Contracts with 
Provisioning Requirements

217.7600 Scope of subpart. 

This subpart contains contract re-
quirements and procedures for items to 
be provisioned. For technical require-
ments of provisioning, see DoD 4140.1–
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