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22,1019 Additional classes of service
employees.

(a) If the contracting officer is aware
that contract performance involves
classes of service employees not in-
cluded in the wage determination, the
contracting officer shall require the
contractor to classify the unlisted
classes so as to provide a reasonable re-
lationship (i.e., appropriate level of
skill comparison) between the unlisted
classifications and the classifications
listed in the determination (see para-
graph (c¢) of the clause at 52.222-41,
Service Contract Act of 1965, as amend-
ed). The contractor shall initiate the
conforming procedure before unlisted
classes of employees perform contract
work. The contractor shall submit
Standard Form (SF) 1444, Request For
Authorization of Additional Classifica-
tion and Rate. The contracting officer
shall review the proposed classification
and rate and promptly submit the com-
pleted SF 1444 (which must include in-
formation regarding the agreement or
disagreement of the employees’ rep-
resentative or the employees them-
selves together with the agency rec-
ommendation) and all other pertinent
information to the Wage and Hour Di-
vision. Within 30 days of receipt of the
request, the Wage and Hour Division
will (1) approve, modify, or disapprove
the request when the parties are in
agreement or (2) render a final deter-
mination in the event of disagreement
among the parties. If the Wage and
Hour Division will require more than 30
days to take action, it will notify the
contracting officer within 30 days of re-
ceipt of the request that additional
time is necessary.

(b) Some wage determinations will
list a series of classes within a job clas-
sification family, for example, Com-
puter Operators, level I, II, and III, or
Electronic Technicians, level I, II, and
III, or Clerk Typist, level I and II. Gen-
erally, level I is the lowest level. It is
the entry level, and establishment of a
lower level through conformance is not
permissible. Further, trainee classi-
fications may not be conformed. Help-
ers in skilled maintenance trades (for
example, electricians, machinists, and
automobile mechanics) whose duties
constitute, in fact, separate and dis-
tinct jobs may also be used if listed on
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the wage determination, but may not
be conformed. Conformance may not be
used to artificially split or subdivide
classifications listed in the wage deter-
mination. However, conforming proce-
dures may be used if the work which an
employee performs under the contract
is not within the scope of any classi-
fication listed on the wage determina-
tion, regardless of job title. (See 29
CFR 4.152.)

(c) Subminimum rates for appren-
tices, student learners, and handi-
capped workers are permissible in ac-
cordance with paragraph (q) of the
clause at 52.222-41, Service Contract
Act of 1965, as amended.

22,1020 Seniority lists.

If a contract is performed at a Fed-
eral facility where employees may be
hired/retained by a succeeding con-
tractor, the incumbent prime con-
tractor is required to furnish a cer-
tified list of all service employees on
the contractor’s or subcontractor’s
payroll during the last month of the
contract, together with anniversary
dates of employment, to the con-
tracting officer no later than 10 days
before contract completion. (See para-
graph (n) of the clause at 52.222-41,
Service Contract Act of 1965, as amend-
ed.) At the commencement of the suc-
ceeding contract, the contracting offi-
cer shall provide a copy of the list to
the successor contractor for deter-
mining employee eligibility for vaca-
tion or other fringe benefits which are
based upon length of service, including
service with predecessor contractors if
such benefit is required by an applica-
ble wage determination.

22.1021 Requests for hearing.

(a) A contracting agency or other in-
terested party may request a hearing
on an issue presented in 22.1013(a). To
obtain a hearing for the contracting
agency, the contracting officer shall
submit a written request through ap-
propriate channels (ordinarily the
agency labor advisor) to: Adminis-
trator, Wage and Hour Division, Em-
ployment Standards Administration,
U.S. Department of Labor, Washington,
DC 20210.

(b) A request for a substantial vari-
ance hearing shall include sufficient
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data to show that the rates at issue
vary substantially from those pre-
vailing for similar services in the local-
ity. The request shall also include—

(1) The number of the wage deter-
minations at issue;

(2) The name of the contracting agen-
cy whose contract is involved;

(3) A brief description of the services
to be performed under the contract;

(4) The status of the procurement and
any estimated procurement dates, such
as bid opening, contract award, and
commencement date of the contract or
its follow-up option period;

(5) A statement of the applicant’s
case, setting forth in detail the reasons
why the applicant believes that a sub-
stantial variance exists with respect to
some or all of the wages and/or fringe
benefits;

(6) Names and addresses (to the ex-
tent known) of interested parties; and

(7) Any other data required by the
Administrator.

(¢) A request for an arm’s length
hearing shall include—

(1) A statement of the applicant’s
case setting forth in detail the reasons
why the applicant believes that the
wages and fringe benefits contained in
the collective bargaining agreement
were not reached as a result of arm’s
length negotiations;

(2) A statement regarding the status
of the procurement and any estimated
procurement dates, such as bid open-
ing, contract award, and commence-
ment date of the contract or its follow-
up option period; and

(3) Names and addresses (to the ex-
tent known) of interested parties.

(d) Unless the Administrator deter-
mines that extraordinary cir-
cumstances exist, the Administrator
will not consider requests for a hearing
unless received as follows:

(1) For sealed bid contracts, more
than 10 days before the award of the
contract; or

(2) For negotiated contracts and for
contracts with provisions exceeding
the initial term by option, before the
commencement date of the contract or
the follow-up option period.

[69 FR 67041, Dec. 28, 1994]

48 CFR Ch. 1 (10-1-02 Edition)

22.1022 Withholding of contract pay-
ments.

Any violations of the clause at 52.222-
41, Service Contract Act of 1965, as
amended, renders the responsible con-
tractor liable for the amount of any de-
ductions, rebates, refunds, or under-
payments (which includes nonpayment)
of compensation due employees per-
forming the contract. The contracting
officer may withhold—or, upon written
request of the Department of Labor
from a level no lower than that of As-
sistant Regional Administrator, Wage
and Hour Division, Employment Stand-
ards Administration, Department of
Labor, shall withhold—the amount
needed to pay such underpaid employ-
ees from accrued payments due the
contractor on the contract, or on any
other prime contract (whether subject
to the Service Contract Act or not)
with the contractor. The agency shall
place the amount withheld in a deposit
fund. Such withheld funds shall be
transferred to the Department of Labor
for disbursement to the underpaid em-
ployees on order of the Secretary (or
authorized representatives), an Admin-
istrative Law Judge, or the Board of
Service Contract Appeals. In addition,
the Department of Labor has given
blanket approval to forward withheld
funds pending completion of an inves-
tigation or other administrative pro-
ceeding when disposition of withheld
funds remains the final action nec-
essary to close out a contract.

[64 FR 19816, May 8, 1989, as amended at 61
FR 39198, July 26, 1996]

22,1023 Termination for default.

As provided by the Act, any con-
tractor failure to comply with the re-
quirements of the contract clauses re-
lated to the Act may be grounds for
termination for default (see paragraph
(k) of the clause at 52.222-41, Service
Contract Act of 1965, as amended).

22.1024 Cooperation with the Depart-
ment of Labor.

The contracting officer shall cooper-
ate with Department of Labor rep-
resentatives in the examination of
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