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FAR 31.205–18 do not apply to such con-
tracts, except as provided in 225.7303–5. 
The allowability of IR&D/B&P costs on 
contracts for FMS not wholly paid for 
from funds made available on a non-
repayable basis shall be limited to the 
contract’s allocable share of the con-
tractor’s total IR&D/B&P expenditures. 
In pricing contracts for such FMS— 

(1) Use the best estimate of reason-
able costs in forward pricing. 

(2) Use actual expenditures, to the 
extent that they are reasonable, in de-
termining final cost. 

(d) Under paragraph (e)(1)(A) of Sec-
tion 21 of the Arms Export Control Act 
(22 U.S.C. 2761), the United States must 
charge for administrative services to 
recover the estimated cost of adminis-
tration of sales made under the Army 
Export Control Act. 

[56 FR 36367, July 31, 1991, as amended at 56 
FR 67216, Dec. 30, 1991; 57 FR 42631, Sept. 15, 
1992; 57 FR 53600, Nov. 12, 1992; 59 FR 50511, 
Oct. 4, 1994; 61 FR 7744, Feb. 29, 1996; 61 FR 
18987, Apr. 30, 1996; 63 FR 43889, Aug. 17, 1998; 
64 FR 8729, Feb. 23, 1999; 64 FR 49684, Sept. 14, 
1999]

225.7303–3 Government-to-government 
agreements. 

If a government-to-government 
agreement between the United States 
and a foreign government for the sale, 
coproduction, or cooperative logistic 
support of a specifically defined weap-
on system, major end item, or support 
item, contains language in conflict 
with the provisions of this section, the 
language of the government-to-govern-
ment agreement prevails.

225.7303–4 Contingent fees. 
(a) Except as provided in paragraph 

(b) of this subsection, contingent fees 
are generally allowable under DoD con-
tracts, provided the fees are deter-
mined by the contracting officer to be 
fair and reasonable and are paid to a 
bona fide employee or a bona fide es-
tablished commercial or selling agency 
maintained by the prospective con-
tractor for the purpose of securing 
business (see FAR Part 31 and FAR 
Subpart 3.4). 

(b)(1) Under DoD 5105.38–M, LOAs for 
requirements for the governments of 
Australia, Taiwan, Egypt, Greece, 
Israel, Japan, Jordan, Republic of 

Korea, Kuwait, Pakistan, Philippines, 
Saudi Arabia, Turkey, Thailand, or 
Venezuela (Air Force) must provide 
that all U.S. Government contacts re-
sulting from the LOAs prohibit the re-
imbursement of contingent fees as an 
allowable cost under the contract, un-
less the payments have been identified 
and approved in writing by the foreign 
customer before contract award (see 
225.7308(a)). 

(2) For FMS to countries not listed in 
paragraph (b)(1) of this subsection, con-
tingent fees exceeding $50,000 per FMS 
case shall be unallowable under DoD 
contracts, unless payment has been 
identified and approved in writing by 
the foreign customer before contract 
award. 

[63 FR 11534, Mar. 9, 1998, as amended at 63 
FR 43890, Aug. 17, 1998]

225.7303–5 Aquisitions wholly paid for 
from nonrepayable funds. 

(a) In accordance with 22 U.S.C. 
2762(d), FMS wholly paid for from funds 
made available on a nonrepayable basis 
shall be priced on the same costing 
basis with regard to profit, overhead, 
IR&D/B&P, and other costing elements, 
as is applicable to acquisitions of like 
items purchased by DoD for its own 
use. 

(b) Direct costs associated with meet-
ing a foreign customer’s additional or 
unique requirements will be allowable 
under such contracts. Indirect burden 
rates applicable to such direct costs 
shall be permitted at the same rates 
applicable to acquisitions of like items 
purchased by DoD for its own use. 

(c) A U.S. defense contractor may not 
recover costs incurred for offset agree-
ments with a foreign government or 
international organization if the LOA 
is financed with funds made available 
on a nonrepayable basis. 

[61 FR 18988, Apr. 30, 1996; 61 FR 49531, Sept. 
20, 1996, as amended at 63 FR 43890, Aug. 17, 
1998; 64 FR 49684, Sept. 14, 1999]

225.7304 Source selection. 
(a) FMS customers may request that 

a defense article or defense service be 
obtained from a particular contractor. 
In such cases, FAR 6.302–4 provides au-
thority to contract without full-and-
open competition. The FMS customer 
may also request that a subcontract be 
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placed with a particular firm. The con-
tracting officer shall honor such re-
quests from the FMS customer only if 
the LOA or other written direction suf-
ficiently fulfills the requirements of 
FAR subpart 6.3. 

(b) Do not allow representatives of 
the FMS customer to— 

(1) Direct the deletion of names of 
firms from bidders mailing lists or 
slates of proposed architect-engineer 
firms. (They may suggest the inclusion 
of certain firms); 

(2) Interfere with a contractor’s 
placement of subcontracts; or 

(3) Participate in the price negotia-
tions between the U.S. Government 
and the contractor. 

(c) Do not accept directions from the 
FMS customer on source selection de-
cisions or contract terms (except that, 
upon timely notice, the contracting of-
ficer may attempt to obtain any spe-
cial contract provisions and warranties 
requested by the FMS customer). 

(d) Do not honor any requests by the 
FMS customer to reject any bid or pro-
posal. 

[56 FR 36367, July 31, 1991, as amended at 63 
FR 43890, Aug. 17, 1998]

225.7305 Limitation of liability. 
The contracting officer must advise 

the contractor whenever the foreign 
customer will assume the risk for loss 
or damage under the appropriate limi-
tation of liability clause(s) (see FAR 
subpart 46.8). Consider the costs of nec-
essary insurance, if any, obtained by 
the contractor to cover the risk of loss 
or damage in establishing the FMS 
contract price.

225.7306 Exercise of options for FMS. 
Consider changes to cost and profit 

attributable to pricing differences be-
tween U.S. and FMS requirements 
when exercising an option to satisfy an 
FMS requirement. Also consider such 
changes if the option is already identi-
fied for FMS, but it is exercised for 
country B requirements instead of the 
country A requirements for which it 
was priced.

225.7307 Offset arrangements. 
In accordance with the Presidential 

policy statement of April 16, 1990, DoD 
does not encourage, enter into, or com-

mit U.S. firms to FMS offset arrange-
ments. The decision whether to engage 
in offsets, and the responsibility for ne-
gotiating and implementing offset ar-
rangements, resides with the compa-
nies involved. 

[62 FR 34125, June 24, 1997]

225.7308 Contract clauses. 
(a) Use the clause at 252.225–7027, Re-

striction on Contingent Fees for For-
eign Military Sales, in all solicitations 
and contracts for FMS. 

(b) Use the clause at 252.225–7028, Ex-
clusionary Policies and Practices of 
Foreign Governments, in all solicita-
tions and contracts for the purchase of 
goods and services for international 
military education training and FMS. 

[56 FR 36367, July 31, 1991, as amended at 62 
FR 2617, Jan. 17, 1997; 63 FR 43890, Aug. 17, 
1998]

Subpart 225.74—Antiterrorism/
Force Protection Policy for 
Defense Contractors Outside 
the United States

SOURCE: 63 FR 31937, June 11, 1998, unless 
otherwise noted.

225.7400 Scope of subpart. 
This subpart pertains to 

antiterrorism/force protection policy 
for contracts that require performance 
or travel outside the United States.

225.7401 General. 
Information and guidance pertaining 

to DoD antiterrorism/force protection 
can be obtained from the following of-
fices: 

(a) For Navy contracts: Naval Crimi-
nal Investigative Service (NCIS), Code 
24; telephone, DSN 228–9113 or commer-
cial (202) 433–9113. 

(b) For Army contracts: HQDA 
(DAMO–ODL)/ODCSOP; telephone, DSN 
225–8491 or commercial (703) 695–8491. 

(c) For Marine Corps contracts: CMC 
Code POS–10; telephone, DSN 224–4177 
or commercial (703) 614–4177. 

(d) For Air Force contracts: HQ 
AFSFC/SFPT; telephone, DSN 473–0927/
0928 or commercial (210) 671–0927/0928. 

(e) For Combatant Command con-
tracts: The appropriate Antiterrorism 
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