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higher relative value than data that
merely describe the item or provide
performance characteristics.

(3) Do not accept technical data that
do not conform to the contractual re-
quirements in all respects. Except for
nonconforming restrictive markings
(see paragraph (b)(4) of this sub-
section), correction or replacement of
nonconforming data or an equitable re-
duction in contract price when correc-
tion or replacement of the noncon-
forming data is not practicable or is
not in the Government’s interests,
shall be accomplished in accordance
with—

(i) The provisions of a contract
clause providing for inspection and ac-
ceptance of deliverables and remedies
for nonconforming deliverables; or

(ii) The procedures at FAR 46.407(c)
through (g), if the contract does not
contain an inspection clause providing
remedies for nonconforming
deliverables.

(4) Follow the procedures at 227.7103-
12(a)(2) if nonconforming markings are
the sole reason technical data fail to
conform to contractual requirements.
The clause at 252.227-7030 may be used
to withhold an amount for payment,
consistent with the terms of the
clause, pending correction of the non-
conforming markings.

(c) Warranty. (1) The intended use of
the technical data and the cost, if any,
to obtain the warranty should be con-
sidered before deciding to obtain a data
warranty (see FAR 46.703). The fact
that a particular item, component, or
process is or is not warranted is not a
consideration in determining whether
or not to obtain a warranty for the
technical data that pertain to the
item, component, or process. For exam-
ple, a data warranty should be consid-
ered if the Government intends to re-
pair or maintain an item and defective
repair or maintenance data would im-
pair the Government’s effective use of
the item or result in increased costs to
the Government.

(2) As prescribed in 246.710, use the
clause at 252.246-7001, Warranty of
Data, and its alternates, or a substan-
tially similar clause when the Govern-
ment needs a specific warranty of tech-
nical data.
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227.7103-15 Subcontractor rights in
technical data.

(a) 10 U.S.C. 2320 provides subcontrac-
tors at all tiers the same protection for
their rights in data as is provided to
prime contractors. The clauses at
252.227-7013, Rights in Technical Data—
Noncommercial Items, and 252.227-7037,
Validation of Restrictive Markings on
Technical Data, implement the statu-
tory requirements.

(b) 10 U.S.C. 2321 permits a subcon-
tractor to transact directly with the
Government matters relating to the
validation of its asserted restrictions
on the Government’s rights to use or
disclose technical data. The clause at
2562.227-7037 obtains a contractor’s
agreement that the direct transaction
of validation or challenge matters with
subcontractors at any tier does not es-
tablish or imply privity of contract.
When a subcontractor or supplier exer-
cise its right to transact validation
matters directly with the Government,
contracting officers shall deal directly
with such persons, as provided at
227.7103-13(c)(3).

(c) Require prime contractors whose
contracts include the following clauses
to include those clauses, without modi-
fication except for appropriate identi-
fication of the parties, in contracts
with subcontractors or suppliers, at all
tiers, who will be furnishing technical
data for non-commercial items in re-
sponse to a Government requirement:

(1) 252.227-7013, Rights in Technical
Data—Noncommercial Items;

(2) 2b52.227-7025, Limitations on the
Use or Disclosure of Government-Fur-
nished Information Marked with Re-
strictive Legends;

(3) 252.227-7028, Technical Data or
Computer Software Previously Deliv-
ered to the Government; and

(4) 252.227-7037, Validation of Restric-
tive Markings on Technical Data.

(d) Do not require contractors to
have their subcontractors or suppliers
at any tier relinquish rights in tech-
nical data to the contractor, a higher
tier subcontractor, or to the Govern-
ment, as a condition for award of any
contract, subcontract, purchase order,
or similar instrument except for the
rights obtained by the Government
under the Rights in Technical Data—
Noncommercial Items clause contained

234



Department of Defense

in the contractor’s contract with the
Government.

[66 FR 36389, July 31, 1991, as amended at 60
FR 61598, Nov. 30, 1995]

227.7103-16 Providing technical data
to foreign governments, foreign
contractors, or international orga-
nizations.

Technical data may be released or
disclosed to foreign governments, for-
eign contractors, or international orga-
nizations only if release or disclosure is
otherwise permitted both by Federal
export controls and other national se-
curity laws or regulations. Subject to
such laws and regulations, the Depart-
ment of Defense—

(a) May release or disclose technical
data in which it has obtained unlimited
rights to such foreign entities or au-
thorize the use of such data by those
entities; and

(b) Shall not release or disclose tech-
nical data for which restrictions on
use, release, or disclosure have been as-
serted to foreign entities, or authorize
the use of technical data by those enti-
ties, unless the intended recipient is
subject to the same provisions as in-
cluded in the use and non-disclosure
agreement at 227.7103-7 and the re-
quirements of the clause at 252.227-7103,

Rights in  Technical Data—Non-
commercial Items, governing use,
modification, reproduction, release,

performance, display, or disclosure of
such data have been satisfied.

227.7103-17 Overseas contracts with
foreign sources.

(a) The clause at 252.227-7032, Rights
in Technical Data and Computer Soft-
ware (Foreign), may be used in con-
tracts with foreign contractors to be
performed overseas, except Canadian
purchases (see paragraph (c) of this
subsection), in lieu of the clause at
252.227-7013, Rights in Technical Data—
Noncommercial Items, when the Gov-
ernment requires the unrestricted
right to use, modify, reproduce, per-
form, display, release or disclose all
technical data to be delivered under
the contract. Do not use the clause in
contracts for existing or special works.

(b) When the Government does not
require unlimited rights, the clause at
252.227-7032 may be modified to accom-

227.7104

modate the needs of a specific overseas
procurement situation. The Govern-
ment should obtain rights in the tech-
nical data that are not less than the
rights the Government would have ob-
tained under the data rights clause(s)
prescribed in this part for a comparable
procurement performed within the
United States or its possessions.

(c) Contracts for Canadian purchases
shall include the appropriate data
rights clause prescribed in this part for
a comparable procurement performed
within the United States or its posses-
sions.

227.7104 Contracts under the Small
Business Innovation Research
(SBIR) Program.

(a) Use the clause at 252.227-7018,
Rights in Noncommercial Technical
Data and Computer Software—Small
Business Innovation Research (SBIR)
Program, when technical data or com-
puter software will be generated during
performance of contracts under the
SBIR program.

(b) Under the clause at 252.227-7018,
the Government obtains a royalty-free
license to use technical data marked
with an SBIR data rights legend only
for government purposes during the pe-
riod commencing with contract award
and ending five years after completion
of the project under which the data
were generated. Upon expiration of the
five-year restrictive license, the Gov-
ernment has unlimited rights in the
SBIR data. During the license period,
the Government may not release or
disclose SBIR data to any person other
than its support services contractors
except—

(1) For evaluational purposes;

(2) As expressly permitted by the
contractor; or

(3) A use, release, or disclosure that
is necessary for emergency repair or
overhaul of items operated by the Gov-
ernment.

(c) Do not make any release or dis-
closure permitted by paragraph (b) of
this section unless, prior to release or
disclosure, the intended recipient is
subject to the use and nondisclosure
agreement at 227.7103-7.

(d) Use the clause at 252.227-7018 with
its Alternate I in research contracts
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