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when the contracting officer deter-
mines, in consultation with counsel, 
that public dissemination by the con-
tractor would be— 

(1) In the interest of the Government; 
and 

(2) Facilitated by the Government re-
linquishing its right to publish the 
work for sale, or to have others publish 
the work for sale on behalf of the Gov-
ernment. 

(e) Use the following provision and 
clauses in SBIR solicitations and con-
tracts that include the clause at 
252.227–7018: 

(1) 252.227–7016, Rights in Bid or Pro-
posal Information; 

(2) 252.227–7017, Identification and As-
sertion of Use, Release, or Disclosure 
Restrictions; 

(3) 252.227–7019, Validation of As-
serted Restrictions—Computer Soft-
ware; 

(4) 252.227–7030, Technical Data—
Withholding of Payment; 

(5) 252.227–7036, Declaration of Tech-
nical Data Conformity; and 

(6) 252.227–7037, Validation of Restric-
tive Markings on Technical Data (para-
graph (e) of the clause contains infor-
mation that must be included in a 
challenge). 

(f) Use the following clauses and pro-
vision in SBIR solicitations and con-
tracts in accordance with the guidance 
at 227.7103–6 (c) and (d): 

(1) 252.227–7025, Limitations on the 
Use or Disclosure of Government-Fur-
nished Information Marked with Re-
strictive Legends; and 

(2) 252.227–7028, Technical Data or 
Computer Software Previously Deliv-
ered to the Government. 

[56 FR 36389, July 31, 1991, as amended at 60 
FR 61598, Nov. 30, 1995; 62 FR 2614, Jan. 17, 
1997]

227.7105 Contracts for the acquisition 
of existing works.

227.7105–1 General. 
(a) Existing works include motion 

pictures, television recordings, video 
recordings, and other audiovisual 
works in any medium; sound record-
ings in any medium; musical, dra-
matic, and literary works; pantomimes 
and choreographic works; pictorial, 
graphic, and sculptural works; and 

works of a similar nature. Usually, 
these or similar works were not first 
created, developed, generated, origi-
nated, prepared, or produced under a 
Government contract. Therefore, the 
Government must obtain a license in 
the work if it intends to reproduce the 
work, distribute copies of the work, 
prepare derivative works, or perform or 
display the work publicly. When the 
Government is not responsible for the 
content of an existing work, it should 
require the copyright owner to indem-
nify the Government for liabilities that 
may arise out of the content, perform-
ance, use, or disclosure of such data. 

(b) Follow the procedures at 227.7106 
for works which will be first created, 
developed, generated, originated, pre-
pared, or produced under a Government 
contract and the Government needs to 
control distribution of the work or has 
a specific need to obtain indemnity for 
liabilities that may arise out of the 
creation, content, performance, use, or 
disclosure of the work or from libelous 
or other unlawful material contained 
in the work. Follow the procedures at 
227.7103 when the Government does not 
need to control distribution of such 
works or obtain such indemnities.

227.7105–2 Acquisition of existing 
works without modification. 

(a) Use the clause at 252.227–7021, 
Rights in Data—Existing Works, in 
lieu of the clause at 252.227–7013, Rights 
in Technical Data—Noncommercial 
Items, in solicitations and contracts 
exclusively for existing works when— 

(1) The existing works will be ac-
quired without modification; and 

(2) The Government requires the 
right to reproduce, prepare derivative 
works, or publicly perform or display 
the existing works; or 

(3) The Government has a specific 
need to obtain indemnity for liabilities 
that may arise out of the content, per-
formance, use, or disclosure of such 
data. 

(b) The clause at 252.227–7021 provides 
the Government, and others acting on 
its behalf, a paid-up, non-exclusive, ir-
revocable, world-wide license to repro-
duce, prepare derivative works and 
publicly perform or display the works 

VerDate 0ct<09>2002 06:00 Oct 22, 2002 Jkt 197195 PO 00000 Frm 00236 Fmt 8010 Sfmt 8010 Y:\SGML\197195T.XXX 197195T



237

Department of Defense 227.7107–1

called for by a contract and to author-
ize others to do so for government pur-
poses. 

(c) A contract clause is not required 
to acquire existing works such as 
books, magazines and periodicals, in 
any storage or retrieval medium, when 
the Government will not reproduce the 
books, magazines or periodicals, or pre-
pare derivative works.

227.7105–3 Acquisition of modified ex-
isting works. 

Use the clause at 252.227–7020, Rights 
in Special Works, in solicitations and 
contracts for modified existing works 
in lieu of the clause at 252.227–7021, 
Rights in Data—Existing Works.

227.7106 Contracts for special works. 
(a) Use the clause at 252.227–7020, 

Rights in Special Works, in solicita-
tions and contracts where the Govern-
ment has a specific need to control the 
distribution of works first produced, 
created, or generated in the perform-
ance of a contract and required to be 
delivered under that contract, includ-
ing controlling distribution by obtain-
ing an assignment of copyright, or a 
specific need to obtain indemnity for 
liabilities that may arise out of the 
creation, delivery, use, modification, 
reproduction, release, performance, 
display, or disclosure of such works. 
Use the clause— 

(1) In lieu of the clause at 252.227–
7013, Rights in Technical Data—Non-
commercial Items, when the Govern-
ment must own or control copyright in 
all works first produced, created, or 
generated and required to be delivered 
under a contract; or 

(2) In addition to the clause at 
252.227–7013 when the Government must 
own or control copyright in a portion 
of a work first produced, created, or 
generated and required to be delivered 
under a contract. The specific portion 
in which the Government must own or 
control copyright must be identified in 
a special contract requirement. 

(b) Although the Government obtains 
an assignment of copyright and unlim-
ited rights in a special work under the 
clause at 252.227–7020, the contractor 
retains use and disclosure rights in 
that work. If the Government needs to 
restrict a contractor’s rights to use or 

disclose a special work, it must also 
negotiate a special license which spe-
cifically restricts the contractor’s use 
or disclosure rights. 

(c) The clause at 252.227–7020 does not 
permit a contractor to incorporate into 
a special work any works copyrighted 
by others unless the contractor obtains 
the contracting officer’s permission to 
do so and obtains for the Government a 
non-exclusive, paid up, world-wide li-
cense to make and distribute copies of 
that work, to prepare derivative works, 
to perform or display publicly any por-
tion of the work, and to permit others 
to do so for government purposes. 
Grant permission only when the Gov-
ernment’s requirements cannot be sat-
isfied unless the third party work is in-
cluded in the deliverable work. 

(d) Examples of works which may be 
procured under the Rights in Special 
Works clause include, but are not lim-
ited, to audiovisual works, computer 
data bases, computer software docu-
mentation, scripts, soundtracks, musi-
cal compositions, and adaptations; his-
tories of departments, agencies, serv-
ices or units thereof; surveys of Gov-
ernment establishments; instructional 
works or guidance to Government offi-
cers and employees on the discharge of 
their official duties; reports, books, 
studies, surveys or similar documents; 
collections of data containing informa-
tion pertaining to individuals that, if 
disclosed, would violate the right of 
privacy or publicity of the individuals 
to whom the information relates; or in-
vestigative reports.

227.7107 Contracts for architect-engi-
neer services. 

This section sets forth policies and 
procedures, pertaining to data, copy-
rights, and restricted designs unique to 
the acquisition of construction and ar-
chitect-engineer services.

227.7107–1 Architectural designs and 
data clauses for architect-engineer 
or construction contracts. 

(a) Except as provided in paragraph 
(b) of this subsection and in 227.7107–2, 
use the clause at 252.227–7022, Govern-
ment Rights (Unlimited), in solicita-
tions and contracts for architect-engi-
neer services and for construction in-
volving architect-engineer services. 
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