227.7105

when the contracting officer deter-
mines, in consultation with counsel,
that public dissemination by the con-
tractor would be—

(1) In the interest of the Government;
and

(2) Facilitated by the Government re-
linquishing its right to publish the
work for sale, or to have others publish
the work for sale on behalf of the Gov-
ernment.

(e) Use the following provision and
clauses in SBIR solicitations and con-
tracts that include the clause at
252.227-7018:

(1) 252.227-7016, Rights in Bid or Pro-
posal Information;

(2) 252.227-7017, Identification and As-
sertion of Use, Release, or Disclosure
Restrictions;

(3) 252.227-7019, Validation of As-

serted Restrictions—Computer Soft-
ware;
(4) 252.227-7030, Technical Data—

Withholding of Payment;

(5) 252.227-7036, Declaration of Tech-
nical Data Conformity; and

(6) 252.227-7037, Validation of Restric-
tive Markings on Technical Data (para-
graph (e) of the clause contains infor-
mation that must be included in a
challenge).

(f) Use the following clauses and pro-
vision in SBIR solicitations and con-
tracts in accordance with the guidance
at 227.7103-6 (c) and (d):

(1) 252.227-7025, Limitations on the
Use or Disclosure of Government-Fur-
nished Information Marked with Re-
strictive Legends; and

(2) 252.227-7028, Technical Data or
Computer Software Previously Deliv-
ered to the Government.

[56 FR 36389, July 31, 1991, as amended at 60
FR 61598, Nov. 30, 1995; 62 FR 2614, Jan. 17,
1997]

227.7105 Contracts for the acquisition
of existing works.

227.7105-1 General.

(a) Existing works include motion
pictures, television recordings, video
recordings, and other audiovisual
works in any medium; sound record-
ings in any medium; musical, dra-
matic, and literary works; pantomimes
and choreographic works; pictorial,
graphic, and sculptural works; and
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works of a similar nature. Usually,
these or similar works were not first
created, developed, generated, origi-
nated, prepared, or produced under a
Government contract. Therefore, the
Government must obtain a license in
the work if it intends to reproduce the
work, distribute copies of the work,
prepare derivative works, or perform or
display the work publicly. When the
Government is not responsible for the
content of an existing work, it should
require the copyright owner to indem-
nify the Government for liabilities that
may arise out of the content, perform-
ance, use, or disclosure of such data.

(b) Follow the procedures at 227.7106
for works which will be first created,
developed, generated, originated, pre-
pared, or produced under a Government
contract and the Government needs to
control distribution of the work or has
a specific need to obtain indemnity for
liabilities that may arise out of the
creation, content, performance, use, or
disclosure of the work or from libelous
or other unlawful material contained
in the work. Follow the procedures at
227.7103 when the Government does not
need to control distribution of such
works or obtain such indemnities.

227.7105-2 Acquisition of
works without modification.

(a) Use the clause at 252.227-7021,
Rights in Data—Existing Works, in
lieu of the clause at 252.227-7013, Rights
in Technical Data—Noncommercial
Items, in solicitations and contracts
exclusively for existing works when—

(1) The existing works will be ac-
quired without modification; and

(2) The Government requires the
right to reproduce, prepare derivative
works, or publicly perform or display
the existing works; or

(3) The Government has a specific
need to obtain indemnity for liabilities
that may arise out of the content, per-
formance, use, or disclosure of such
data.

(b) The clause at 252.227-7021 provides
the Government, and others acting on
its behalf, a paid-up, non-exclusive, ir-
revocable, world-wide license to repro-
duce, prepare derivative works and
publicly perform or display the works

existing
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