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(C) Include an analysis of whether
the cost is excessive, taking into ac-
count factors such as—

(I) The differential between the
freight charges proposed by the U.S.-
flag carrier and an estimate of what
foreign-flag carriers would charge
based upon a price analysis;

(2) A comparison of U.S.-flag rates
charged on comparable routes;

(3) Efficiency of operation regardless
of rate differential (e.g., suitability of
the vessel for the required transpor-
tation in terms of cargo requirements
or vessel capacity, and the commercial
reasonableness of vessel positioning re-
quired); and

(4) Any other relevant economic and
financial considerations.

(ii) The contracting officer must for-
ward the report to—

(A) The Commander, MSC, through
the Contracts and Business Manage-
ment Directorate, MSC; or

(B) The Commander, MTMC, through
the Principal Assistant Responsible for
Contracting, MTMC.

(iii) If in agreement with the con-
tracting officer, the Commander, MSC,
or the Commander, MTMC, will for-
ward the report to the Secretary of the
Navy or the Secretary of the Army, re-
spectively, for a determination as to
whether the proposed freight charges
are excessive or otherwise unreason-
able.

[656 FR 50146, Aug. 17, 2000, as amended at 67
FR 38021, May 31, 2002]

247.572-2 Direct purchase of ocean
transportation services.

(a) This subsection applies when
ocean transportation is the principal
purpose of the contract, including—

(1) Time charters;

(2) Voyage charters;

(3) Contracts for charter vessel serv-
ices;

(4) Dedicated contractor contracts
for charter vessel services;

(5) Ocean bills of lading; and

(6) Subcontracts under Government
contracts or agreements for ocean
transportation services.

(b) Coordinate these acquisitions, as
appropriate, with the U.S. Transpor-
tation Command, the DoD single man-
ager for commercial transportation
and related services, other than Serv-
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ice-unique or theater-assigned trans-
portation assets, in accordance with
DoD 5158.4, United States Transpor-
tation Command.

(c) All solicitations within the scope
of this subsection must provide—

(1) A preference for U.S.-flag vessels
in accordance with the 1904 Act; and

(2) An evaluation factor or subfactor
for offeror participation in the Vol-
untary Intermodal Sealift Agreement.

(d) Do not award a contract of the
type described in paragraph (a) of this
subsection for a foreign-flag vessel un-
less—

(1) The Commander, MSC, or the
Commander, MTMC, determines that
no U.S.-flag vessels are available.

(i) The Commander, MSC, and the
Commander, MTMC, are authorized to
make any determinations as to the
availability of U.S.-flag vessels to en-
sure the proper use of Government and
private U.S. vessels.

(ii) The contracting officer must re-
quest such determinations—

(A) For voyage and time charters,
through the Contracts and Business
Management Directorate, MSC; and

(B) For ocean and intermodal trans-
portation of DoD and DoD-sponsored
cargoes, as applicable under contracts
awarded by MTMC, including contracts
for shipment of military household
goods, through the Chiefs of the MTMC
Ocean Cargo Clearance Authority.

(iii) In the absence of regularly
scheduled U.S.-flag service to fulfill
stated DoD requirements under MTMC
solicitations or rate requests, the Com-
mander, MTMC, may grant, on a case-
by-case basis, an on-going nonavail-
ability determination for foreign-flag
service approval with pre-determined
review date(s);

(2) The contracting officer deter-
mines that the U.S.-flag carrier has
proposed to the Government freight
charges that are higher than charges to
private persons for transportation of
like goods, and obtains the approval of
the Commander, MSC, or the Com-
mander, MTMC; or

(3) The Secretary of the Navy or the
Secretary of the Army determines that
the proposed freight charges for U.S.-
flag vessels are excessive or otherwise
unreasonable.
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(i) After considering the factors in
247.572-1(d)(3)(1)(A) and (B), if the con-
tracting officer concludes that the
freight charges proposed by U.S.-flag
carriers may be excessive or otherwise
unreasonable, the contracting officer
must prepare a report in determination
and finding format that includes, as ap-
propriate—

(A) An analysis of the carrier’s costs
in accordance with FAR Subpart 15.4,
or profit in accordance with 215.404-4.
The costs or profit should not be so
high as to make it unreasonable to
apply the preference for U.S.-flag ves-
sels;

(B) A description of efforts taken
pursuant to FAR 15.405, to negotiate a
reasonable price. For the purpose of
FAR 15.405(d), this report is the refer-
ral to a level above the contracting of-
ficer; and

(C) An analysis of whether the costs
are excessive (i.e., costs beyond the
economic penalty normally incurred by
excluding foreign competition), taking
into consideration factors such as
those listed at 247.572-1(d)(3)(1)(C).

(ii) The contracting officer must for-
ward the report to—

(A) The commander, MSC, through
the Contracts and Business Manage-
ment Directorate, MSC; or

(B) The Commander, MTMC, through
the Principal Assistant Responsible for
Contracting, MTMC.

(iii) If an agreement with the con-
tracting officer, the Commander, MSC,
or the Commander, MTMC, will for-
ward the report to the Secretary of the
Navy or the Secretary of the Army, re-
spectively, for a determination as to
whether the proposed freight charges
are excessive or otherwise unreason-
able.

[656 FR 50147, Aug. 17, 2000]

247.573 Solicitation provision and con-
tract clauses.

(a) Use the provision at 252.247-7022,
Representation of Extent of Transpor-
tation by Sea, in all solicitations ex-
cept—

(1) Those for direct purchase of ocean
transportation services; or

(2) Those with an anticipated value
at or below the simplified acquisition
threshold.
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(b)(1) Use the clause at 252.247-7023,
Transportation of Supplies by Sea, in
all solicitations and resultant con-
tracts, except those for direct purchase
of ocean transportation services.

(2) Use the clause with its Alternate
I in other than construction contracts,
if any of the supplies to be transported
are commercial items that are shipped
in direct support of U.S. military con-
tingency operations, exercises, or
forces deployed in humanitarian or
peacekeeping operations.

(3) Use the clause with its Alternate
II in other than construction con-
tracts, if any of the supplies to be
transported are commercial items that
are commissary or exchange cargoes
transported outside of the Defense
Transportation System in accordance
with 10 U.S.C. 2643.

(4) Use the clause with its Alternate
IIT in solicitations and contracts with
an anticipated value at or below the
simplified acquisition threshold.

(c) Use the clause at 252.247-7024, No-
tification of Transportation of Supplies
by Sea, in all contracts for which the
offeror made a negative response to the
inquiry in the provision at 252.247-7022,
Representation of Extent of Transpor-
tation by Sea.

(d) Use the clause at 252.247-7025, Re-
flagging or Repair Work, in all time
charter solicitations and contracts for
the use of a vessel for the transpor-
tation of supplies, unless a waiver has
been granted in accordance with
247.571(c).

[66 FR 36466, July 31, 1991, as amended at 59
FR 10580, Mar. 7, 1994; 60 FR 29501, June 5,
1995; 64 FR 2598, Jan. 15, 1999; 65 FR 14401.
Mar. 16, 2000; 67 FR 38021, May 31, 2002]

PART 249—TERMINATION OF
CONTRACTS

Subpart 249.1—General Principles

Sec.

249.106 Duties of termination contracting
officer after issuance of notice of termi-
nation.

249.105-1 Termination status report.

249.105-2 Release of excess funds.

249.106 Fraud or other criminal conduct.

249.108 Settlement of subcontract settle-
ment proposals.

249.108-4 Authorization for subcontract set-
tlements without approval or ratifica-
tion.
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