25.702

the supplies or services are not other-
wise available and a substitute is not
acceptable.

(ii) The contracting officer must pro-
vide documentation in the contract file
whenever this exception is used.

(b) Agencies and their contractors
and subcontractors must not acquire
any supplies or services from entities
controlled by the Government of Iraq
or other specially designated nationals
(31 CFR Chapter V, Appendix A).

[64 FR 72419, Dec. 27, 1999, as amended at 65
FR 36028, June 6, 2000]

25.702 Source of further information.

Refer questions concerning the re-
strictions in 25.701 to the Department
of the Treasury, Office of Foreign As-
sets Control, Washington, D.C. 20220
(Telephone (202) 622-2520).

[65 FR 36028, June 6, 2000]

Subpart 25.8—Other International
Agreements and Coordination

25.801 General.

Treaties and agreements between the
United States and foreign governments
affect the evaluation of offers from for-
eign entities and the performance of
contracts in foreign countries.

25.802

(a) When placing contracts with con-
tractors located outside the United

Procedures.

States, for performance outside the
United States, contracting officers
must—

(1) Determine the existence and ap-
plicability of any international agree-
ments and ensure compliance with
these agreements; and

(2) Conduct the necessary advance ac-
quisition planning and coordination be-
tween the appropriate U.S. executive
agencies and foreign interests as re-
quired by these agreements.

(b) The Department of State pub-
lishes many international agreements
in the ‘“United States Treaties and
Other International Agreements’ se-
ries. Copies of this publication nor-
mally are available in overseas legal
offices and U.S. diplomatic missions.

(c) Contracting officers must award
all contracts with Taiwanese firms or
organizations through the American
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Institute of Taiwan (AIT). AIT is under
contract to the Department of State.

Subpart 25.9—Customs and Duties

25.900 Scope of subpart.

This subpart provides policies and
procedures for exempting from import
duties certain supplies purchased under
Government contracts.

25.901 Policy.

United States laws impose duties on
foreign supplies imported into the cus-
toms territory of the United States.
Certain exemptions from these duties
are available to Government agencies.
Agencies must use these exemptions
when the anticipated savings to appro-
priated funds will outweigh the admin-
istrative costs associated with proc-
essing required documentation.

25.902

For regulations governing importa-
tions and duties, see the Customs Reg-
ulations issued by the U.S. Customs
Service, Department of the Treasury
(19 CFR Chapter 1). Except as provided
elsewhere in the Customs Regulations
(see 19 CFR 10.100), all shipments of im-
ported supplies purchased under Gov-
ernment contracts are subject to the
usual Customs entry and examination
requirements. Unless the agency ob-
tains an exemption (see 25.903), those
shipments are also subject to duty.

Procedures.

25.903 Exempted supplies.

(a) Subchapters VIII and X of Chap-
ter 98 of the Harmonized Tariff Sched-
ule of the United States (19 U.S.C. 1202)
list supplies for which exemptions from
duty may be obtained when imported
into the customs territory of the
United States under a Government
contract. For certain of these supplies,
the contracting agency must certify to
the Commissioner of Customs that
they are for the purpose stated in the
Harmonized Tariff Schedule (see 19
CFR 10.102-104, 10.114, and 10.121 and 15
CFR part 301 for requirements and for-
mats).

(b) Supplies (excluding equipment)
for Government-operated vessels or air-
craft may be withdrawn from any cus-
toms-bonded warehouse, from contin-
uous customs custody elsewhere than
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in a bonded warehouse, or from a for-
eign-trade zone, free of duty and inter-
nal revenue tax as provided in 19 U.S.C.
1309 and 1317. The contracting activity
must cite this authority on the appro-
priate customs form when making pur-
chases (see 19 CFR 10.569—10.65).

Subpart 25.10—Additional Foreign
Acquisition Regulations

25.1001 Waiver of right to examination
of records.

(a) Policy. The clause at 52.215-2,
Audit and Records—Negotiation, pre-
scribed at 15.209(b), and paragraph (d)
of the clause at b52.212-5, Contract
Terms and Conditions Required to Im-
plement Statutes or Executive Or-
ders—Commercial Items, prescribed at
12.301(b)(4), implement 10 U.S.C. 2313
and 41 U.S.C. 254d. The basic clauses
authorize examination of records by
the Comptroller General.

(1) Insert the appropriate basic
clause, whenever possible, in nego-
tiated contracts with foreign contrac-
tors.

(2) The contracting officer may use
52.215-2 with its Alternate III or 52.212—
5 with its Alternate I after—

(i) Exhausting all reasonable efforts
to include the basic clause;

(ii) Considering factors such as alter-
nate sources of supply, additional cost,
and time of delivery; and

(iii) The head of the agency has exe-
cuted a determination and findings in
accordance with paragraph (b) of this
section, with the concurrence of the
Comptroller General. However, concur-
rence of the Comptroller General is not
required if the contractor is a foreign
government or agency thereof or is pre-
cluded by the laws of the country in-
volved from making its records avail-
able for examination.

(b) Determination and findings. The de-
termination and findings must—

(1) Identify the contract and its pur-
pose, and identify if the contract is
with a foreign contractor or with a for-
eign government or an agency of a for-
eign government;

(2) Describe the efforts to include the
basic clause;

(3) State the reasons for the contrac-
tor’s refusal to include the basic
clause;

25.1101

(4) Describe the price and availability
of the supplies or services from the
United States and other sources; and

(5) Determine that it will best serve
the interest of the United States to use
the appropriate alternate clause in
paragraph (a)(2) of this section.

25.1002

(a) Unless an international agree-
ment or the Trade Agreements Act (see
25.408(a)(3)) requires a specific cur-
rency, contracting officers must deter-
mine whether solicitations for con-
tracts to be entered into and performed
outside the United States will require
submission of offers in U.S. currency or
a specified foreign currency. In unusual
circumstances, the contracting officer
may permit submission of offers in
other than a specified currency.

(b) To ensure a fair evaluation of of-
fers, solicitations generally should re-
quire all offers to be priced in the same
currency. However, if the solicitation
permits submission of offers in other
than a specified currency, the con-
tracting officer must convert the of-
fered prices to U.S. currency for eval-
uation purposes. The contracting offi-
cer must use the current market ex-
change rate from a commonly used
source in effect as follows:

(1) For acquisitions conducted using
sealed bidding procedures, on the date
of bid opening.

(2) For acquisitions conducted using
negotiation procedures—

(i) On the date specified for receipt of
offers, if award is based on initial of-
fers; otherwise

(ii) On the date specified for receipt
of final proposal revisions.

(c) If a contract is priced in foreign
currency, the agency must ensure that
adequate funds are available to cover
currency fluctuations to avoid a viola-
tion of the Anti-Deficiency Act (31
U.S.C. 1341, 1342, 1511-1519).

Subpart 25.11—Solicitation
Provisions and Contract Clauses

Use of foreign currency.

25.1101 Acquisition of supplies.

The following provisions and clauses
apply to the acquisition of supplies and
the acquisition of services involving
the furnishing of supplies.
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