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any real estate taxes are due and pay-
able; and any recorded encumbrances 
against the property, including the lien 
filed in favor of the Government under 
paragraph (d) of this subsection; 

(2) Evidence of the amount due under 
any encumbrance shown in the evi-
dence of title; 

(3) A copy of the current real estate 
tax assessment of the property or a 
current appraisal dated no earlier than 
6 months prior to the date of the bond, 
prepared by a professional appraiser 
who certifies that the appraisal has 
been conducted in accordance with the 
generally accepted appraisal standards 
as reflected in the Uniform Standards 
of Professional Appraisal Practice as 
promulgated by the Appraisal Founda-
tion, 1029 Vermont Avenue NW., Wash-
ington, DC 20005. 

(b) Failure to provide evidence that 
the lien has been properly recorded will 
render the offeror nonresponsible. 

(c) The individual surety is liable for 
the payment of all administrative costs 
of the Government, including legal 
fees, associated with the liquidation of 
pledged real estate. 

(d) The following format, or any doc-
ument substantially the same, shall be 
used by the surety and recorded in the 
local recorder’s office when a surety 
pledges real estate on Standard Form 
28, Affidavit of Individual Surety.

LIEN ON REAL ESTATE 

I/we agree that this instrument constitutes 
a lien in the amount of $––––– on the prop-
erty described in this lien. The rights of the 
United States Government shall take prece-
dence over any subsequent lien or encum-
brance until the lien is formally released by 
a duly authorized representative of the 
United States. I/we hereby grant the United 
States the power of sale of subject property, 
including the right to satisfy its reasonable 
administrative costs, including legal fees as-
sociated with any sale of subject property, in 
the event of contractor default if I/we other-
wise fail to satisfy the underlying ( ) bid 
guarantee, ( ) performance bond, ( ) or 
payment bond obligations as an individual 
surety on solicitation/contract number –––––
. The lien is upon the real estate now owned 
by me/us described as follows: (legal descrip-
tion, street address and other identifying de-
scription) 

IN WITNESS HEREOF, I/we have hereunto 
affixed my/our hand(s) and seal(s) this –––– 
DAY OF –––– 19––.

llllllllllllllllllllllll

WITNESS:

llllllllllllllllllllllll

(SEAL)

I, –––––, a Notary Public in and for the 
(CITY) –––––, (STATE) –––––, do hereby cer-
tify that –––––, a party or parties to a certain 
Agreement bearing the date ––––– day of –––
–– 19––, and hereunto annexed, personally ap-
peared before me, the said ––––– being person-
ally well known to me as the person(s) who 
executed said lien, and acknowledged the 
same to be his/her/their act and deed. GIVEN 
under my hand and seal this ––––– day of ––
––– 19––.

llllllllllllllllllllllll

NOTARY PUBLIC, STATE

My Commission expires:

[54 FR 48987, Nov. 28, 1989]

28.203–4 Substitution of assets. 
An individual surety may request the 

Government to accept a substitute 
asset for that currently pledged by sub-
mitting a written request to the re-
sponsible contracting officer. The con-
tracting officer may agree to the sub-
stitution of assets upon determining, 
after consultation with legal counsel, 
that the substitute assets to be pledged 
are adequate to protect the out-
standing bond or guarantee 
obiligations. If acceptable, the sub-
stitute assets shall be pledged as pro-
vided for in subpart 28.2. 

[54 FR 48988, Nov. 28, 1989]

28.203–5 Release of lien. 
(a) After consultation with legal 

counsel, the contracting officer shall 
release the security interest on the in-
dividual surety’s assets using the Op-
tional Form 90, Release of Lien on Real 
Property, or Optional Form 91, Release 
of Personal Property from Escrow, or a 
similar release as soon as possible con-
sistent with the conditions in subpara-
graphs (a) (1) and (2) of this subsection. 
A surety’s assets pledged in support of 
a payment bond may be released to a 
subcontractor or supplier upon Govern-
ment receipt of a Federal district court 
judgment, or a sworn statement by the 
subcontractor or supplier that the 
claim is correct along with a notarized 
authorization of the release by the sur-
ety stating that it approves of such re-
lease. 
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(1) Contracts subject to the Miller Act. 
The security interest shall be main-
tained for the later of (i) 1 year fol-
lowing final payment, (ii) until comple-
tion of any warranty period (applicable 
only to performance bonds), or (iii) 
pending resolution of all claims filed 
against the payment bond during the 1-
year period following final payment. 

(2) Contracts subject to alternative pay-
ment protection (28.102–1(b)(1)). The secu-
rity interest shall be maintained for 
the full contract performance period 
plus one year. 

(3) Other contracts not subject to the 
Miller Act. The security interest shall 
be maintained for 90 days following 
final payment or until completion of 
any warranty period (applicable only 
to performance bonds), whichever is 
later. 

(b) Upon written request, the con-
tracting officer may release the secu-
rity interest on the individual surety’s 
assets in support of a bid guarantee 
based upon evidence that the offer sup-
ported by the individual surety will not 
result in contract award. 

(c) Upon written request by the indi-
vidual surety, the contracting officer 
may release a portion of the security 
interest on the individual surety’s as-
sets based upon substantial perform-
ance of the contractor’s obligations 
under its performance bond. Release of 
the security interest in support of a 
payment bond must comply with the 
subparagraphs (a) (1) through (3) of this 
subsection. In making this determina-
tion, the contracting officer will give 
consideration as to whether the 
unreleased portion of the lien is suffi-
cient to cover the remaining contract 
obligations, including payments to sub-
contractors and other potential liabil-
ities. The individual surety shall, as a 
condition of the partial release, furnish 
an affidavit agreeing that the release 
of such assets does not relieve the indi-
vidual surety of its obligations under 
the bond(s). 

[54 FR 48988, Nov. 28, 1989, as amended at 61 
FR 31652, June 20, 1996]

28.203–6 Contract clause. 

Insert the clause at 52.228–11 in solici-
tations and contracts which require 

the submission of bid guarantees, per-
formance, or payment bonds. 

[54 FR 48988, Nov. 28, 1989]

28.203–7 Exclusion of individual sure-
ties. 

(a) An individual may be excluded 
from acting as a surety on bonds sub-
mitted by offerors on procurement by 
the executive branch of the Federal 
Government, by the acquiring agency’s 
head or designee utilizing the proce-
dures in subpart 9.4. The exclusion 
shall be for the purpose of protecting 
the Government. 

(b) An individual may be excluded for 
any of the following causes: 

(1) Failure to fulfill the obligations 
under any bond. 

(2) Failure to disclose all bond obli-
gations. 

(3) Misrepresentation of the value of 
available assets or outstanding liabil-
ities. 

(4) Any false or misleading state-
ment, signature or representation on a 
bond or affidavit of individual 
suretyship. 

(5) Any other cause affecting respon-
sibility as a surety of such serious and 
compelling nature as may be deter-
mined to warrant exclusion. 

(c) An individual surety excluded 
pursuant to this subsection shall be in-
cluded on the List of Parties Excluded 
from Federal Procurement and Non-
procurement Programs. (See 9.404.) 

(d) Contracting officers shall not ac-
cept the bonds of individual sureties 
whose names appear on the List of Par-
ties Excluded from Federal Procure-
ment and Nonprocurement Programs 
(see 9.404) unless the acquiring agency’s 
head or a designee states in writing the 
compelling reasons justifying accept-
ance. 

(e) An exclusion of an individual sur-
ety under this subsection will also pre-
clude such party from acting as a con-
tractor in accordance with subpart 9.4. 

[54 FR 48988, Nov. 28, 1989, as amended at 60 
FR 33066, June 26, 1995]

28.204 Alternatives in lieu of corporate 
or individual sureties. 

(a) Any person required to furnish a 
bond to the Government may furnish 
any of the types of security listed in 
28.204–1 through 28.204–3 instead of a 
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