28.203

and Acceptable Reinsuring Compa-
nies.”

(2) The penal amount of the bond
should not exceed the surety’s under-
writing limit stated in the Department
of the Treasury circular. If the penal
amount exceeds the underwriting
limit, the bond will be acceptable only
if (i) the amount which exceeds the
specified limit is coinsured or rein-
sured and (ii) the amount of coinsur-
ance or reinsurance does not exceed the
underwriting limit of each coinsurer or
reinsurer.

(3) Coinsurance or reinsurance agree-
ments shall conform to the Depart-
ment of the Treasury regulations in 31
CFR 223.10 and 223.11. When reinsurance
is contemplated, the contracting office
generally shall require reinsurance
agreements to be executed and sub-
mitted with the bonds before making a
final determination on the bonds.

(4) When specified in the solicitation,
the contracting officer may accept a
bond from the direct writing company
in satisfaction of the total bond re-
quirement of the contract. This is per-
missible until necessary reinsurance
agreements are executed, even though
the total bond requirement may exceed
the insurer’s underwriting limitation.
The contractor shall execute and sub-
mit necessary reinsurance agreements
to the contracting officer within the
time specified on the bid form, which
may not exceed 45 calendar days after
the execution of the bond. The con-
tractor shall use Standard Form 273,
Reinsurance Agreement for a Miller
Act Performance Bond, and Standard
Form 274, Reinsurance Agreement for a
Miller Act Payment Bond, when rein-
surance is furnished with Miller Act
bonds. Standard Form 275, Reinsurance
Agreement in Favor of the TUnited
States, is used when reinsurance is fur-
nished with bonds for other purposes.

(b) For contracts performed in a for-
eign country, sureties not appearing on
Treasury Department Circular 570 are
acceptable if the contracting officer de-
termines that it is impracticable for
the contractor to use Treasury listed
sureties.

(c) The Department of the Treasury
issues supplements to Circular 570, no-
tifying all Federal agencies of (1) new
approved corporate surety companies

48 CFR Ch. 1 (10-1-02 Edition)

and (2) the termination of the author-
ity of any specific corporate surety to
qualify as a surety on Federal bonds.
Upon receipt of notification of termi-
nation of a company’s authority to
qualify as a surety on Federal bonds,
the contracting officer shall review the
outstanding contracts and take action
necessary to protect the Government,
including, where appropriate, securing
new bonds with acceptable sureties in
lieu of outstanding bonds with the
named company.

(d) The Department of the Treasury
Circular 570 may be obtained from the
U.S. Department of the Treasury, Fi-
nancial Management Service, Surety
Bond Branch, 401 14th St., SW., 2nd
Floor—West Wing, Washington, DC
202217.

[48 FR 42286, Sept. 19, 1983, as amended at 54
FR 48986, Nov. 28, 1989]

28.203 Acceptability of
sureties.

(a) An individual surety is acceptable
for all types of bonds except position
schedule bonds. The contracting officer
shall determine the acceptability of in-
dividuals proposed as sureties, and
shall ensure that the surety’s pledged
assets are sufficient to cover the bond
obligation. (See 28.203-7 for informa-
tion on excluded individual sureties.)

(b) An individual surety must exe-
cute the bond, and the unencumbered
value of the assets (exclusive of all out-
standing pledges for other bond obliga-
tions) pledged by the individual surety,
must equal or exceed the penal amount
of each bond. The individual surety
shall execute the Standard Form 28 and
provide a security interest in accord-
ance with 28.203-1. One individual sur-
ety is adequate support for a bond, pro-
vided the unencumbered value of the
assets pledged by that individual sur-
ety equal or exceed the amount of the
bond. An offeror may submit up to
three individual sureties for each bond,
in which case the pledged assets, when
combined, must equal or exceed the
penal amount of the bond. Each indi-
vidual surety must accept both joint
and several liability to the extent of
the penal amount of the bond.

(c) If the contracting officer deter-
mines that no individual surety in sup-
port of a bid guarantee is acceptable,

individual
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the offeror utilizing the individual sur-
ety shall be rejected as nonresponsible,
except as provided in 28.101-4. A finding
of nonresponsibility based on
unacceptability of an individual sur-
ety, need not be referred to the Small
Business Administration for a com-
petency review. (See 19.602-1(a)(2)(1)
and 61 Comp. Gen. 456 (1982).)

(d) A contractor submitting an unac-
ceptable individual surety in satisfac-
tion of a performance or payment bond
requirement may be permitted a rea-
sonable time, as determined by the
contracting officer, to substitute an ac-
ceptable surety for a surety previously
determined to be unacceptable.

(e) When evaluating individual sure-
ties, contracting officers may obtain
assistance from the office identified in
28.202(d).

(f) Contracting officers shall obtain
the opinion of legal counsel as to the
adequacy of the documents pledging
the assets prior to accepting the bid
guarantee and payment and perform-
ance bonds.

(g) Evidence of possible criminal or
fraudulent activities by an individual
surety shall be referred to the appro-
priate agency official in accordance
with agency procedures.

[54 FR 48986, Nov. 28, 1989]

28.203-1 Security interests by an indi-
vidual surety.

(a) An individual surety may be ac-
cepted only if a security interest in as-
sets acceptable under 28.203-2 is pro-
vided to the Government by the indi-
vidual surety. The security interest
shall be furnished with the bond.

(b) The value at which the con-
tracting officer accepts the assets
pledged must be equal to or greater
than the aggregate penal amounts of
the bonds required by the solicitation
and may be provided by one or a com-
bination of the following methods:

(1) An escrow account with a feder-
ally insured financial institution in the
name of the contracting agency. (See
28.203-2(b)(2) with respect to Govern-
ment securities in book entry form.)
Acceptable securities for deposit in es-
crow are discussed in 28.203-2. While
the offeror is responsible for estab-
lishing the escrow account, the terms
and conditions must be acceptable to

28.203-2

the contracting officer. At a minimum,
the escrow account shall provide for
the following:

(i) The account must provide the con-
tracting officer the sole and unre-
stricted right to draw upon all or any
part of the funds deposited in the ac-
count. A written demand for with-
drawal shall be sent to the financial in-
stitution by the contracting officer,
after obtaining the concurrence of
legal counsel, with a copy to the offer-
or/contractor and to the surety. Within
the time period specified in the de-
mand, the financial institution would
pay the Government the amount de-
manded up to the amount on deposit. If
any dispute should arise between the
Government and the offeror/contractor,
the surety, or the subcontractors or
suppliers with respect to the offer or
contract, the financial institution
would be required, unless precluded by
order of a court of competent jurisdic-
tion, to disburse monies to the Govern-
ment as directed by the contracting of-
ficer.

(ii) The financial institution would
be authorized to release to the indi-
vidual surety all or part of the balance
of the escrow account, including any
accrued interest, upon receipt of writ-
ten authorization from the contracting
officer.

(iii) The Government would not be
responsible for any costs attributable
to the establishment, maintenance, ad-
ministration, or any other aspect of
the account.

(iv) The financial institution would
not be liable or responsible for the in-
terpretation of any provisions or terms
and conditions of the solicitation or
contract.

(v) The financial institution would
provide periodic account statements to
the contracting officer.

(vi) The terms of the escrow account
could not be amended without the con-
sent of the contracting officer.

(2) A lien on real property, subject to
the restrictions in 28.203-2 and 28.203-3.

[54 FR 48986, Nov. 28, 1989]

28.203-2 Acceptability of assets.

(a) The Government will accept only
cash, readily marketable assets, or ir-
revocable letters of credit from a feder-
ally insured financial institution from
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