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(1) Contracts subject to the Miller Act. 
The security interest shall be main-
tained for the later of (i) 1 year fol-
lowing final payment, (ii) until comple-
tion of any warranty period (applicable 
only to performance bonds), or (iii) 
pending resolution of all claims filed 
against the payment bond during the 1-
year period following final payment. 

(2) Contracts subject to alternative pay-
ment protection (28.102–1(b)(1)). The secu-
rity interest shall be maintained for 
the full contract performance period 
plus one year. 

(3) Other contracts not subject to the 
Miller Act. The security interest shall 
be maintained for 90 days following 
final payment or until completion of 
any warranty period (applicable only 
to performance bonds), whichever is 
later. 

(b) Upon written request, the con-
tracting officer may release the secu-
rity interest on the individual surety’s 
assets in support of a bid guarantee 
based upon evidence that the offer sup-
ported by the individual surety will not 
result in contract award. 

(c) Upon written request by the indi-
vidual surety, the contracting officer 
may release a portion of the security 
interest on the individual surety’s as-
sets based upon substantial perform-
ance of the contractor’s obligations 
under its performance bond. Release of 
the security interest in support of a 
payment bond must comply with the 
subparagraphs (a) (1) through (3) of this 
subsection. In making this determina-
tion, the contracting officer will give 
consideration as to whether the 
unreleased portion of the lien is suffi-
cient to cover the remaining contract 
obligations, including payments to sub-
contractors and other potential liabil-
ities. The individual surety shall, as a 
condition of the partial release, furnish 
an affidavit agreeing that the release 
of such assets does not relieve the indi-
vidual surety of its obligations under 
the bond(s). 

[54 FR 48988, Nov. 28, 1989, as amended at 61 
FR 31652, June 20, 1996]

28.203–6 Contract clause. 

Insert the clause at 52.228–11 in solici-
tations and contracts which require 

the submission of bid guarantees, per-
formance, or payment bonds. 

[54 FR 48988, Nov. 28, 1989]

28.203–7 Exclusion of individual sure-
ties. 

(a) An individual may be excluded 
from acting as a surety on bonds sub-
mitted by offerors on procurement by 
the executive branch of the Federal 
Government, by the acquiring agency’s 
head or designee utilizing the proce-
dures in subpart 9.4. The exclusion 
shall be for the purpose of protecting 
the Government. 

(b) An individual may be excluded for 
any of the following causes: 

(1) Failure to fulfill the obligations 
under any bond. 

(2) Failure to disclose all bond obli-
gations. 

(3) Misrepresentation of the value of 
available assets or outstanding liabil-
ities. 

(4) Any false or misleading state-
ment, signature or representation on a 
bond or affidavit of individual 
suretyship. 

(5) Any other cause affecting respon-
sibility as a surety of such serious and 
compelling nature as may be deter-
mined to warrant exclusion. 

(c) An individual surety excluded 
pursuant to this subsection shall be in-
cluded on the List of Parties Excluded 
from Federal Procurement and Non-
procurement Programs. (See 9.404.) 

(d) Contracting officers shall not ac-
cept the bonds of individual sureties 
whose names appear on the List of Par-
ties Excluded from Federal Procure-
ment and Nonprocurement Programs 
(see 9.404) unless the acquiring agency’s 
head or a designee states in writing the 
compelling reasons justifying accept-
ance. 

(e) An exclusion of an individual sur-
ety under this subsection will also pre-
clude such party from acting as a con-
tractor in accordance with subpart 9.4. 

[54 FR 48988, Nov. 28, 1989, as amended at 60 
FR 33066, June 26, 1995]

28.204 Alternatives in lieu of corporate 
or individual sureties. 

(a) Any person required to furnish a 
bond to the Government may furnish 
any of the types of security listed in 
28.204–1 through 28.204–3 instead of a 
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corporate or individual surety for the 
bond. When any of those types of secu-
rity are deposited, a statement shall be 
incorporated in the bond form pledging 
the security in lieu of execution of the 
bond form by corporate or individual 
sureties. The contractor shall execute 
the bond forms as the principal. Agen-
cies shall establish safeguards to pro-
tect against loss of the security and 
shall return the security or its equiva-
lent to the contractor when the bond 
obligation has ceased. 

(b) Upon written request by any con-
tractor securing a performance or pay-
ment bond by any of the types of secu-
rity listed in 28.204–1 through 28.204–3, 
the contracting officer may release a 
portion of the security only when the 
conditions allowing the partial release 
of lien in 28.203–5(c) are met. The con-
tractor shall, as a condition of the par-
tial release, furnish an affidavit agree-
ing that the release of such security 
does not relieve the contractor of its 
obligations under the bond(s). 

(c) The contractor may satisfy a re-
quirement for bond security by fur-
nishing a combination of the types of 
security listed in 28.204–1 through 
28.204–3 or a combination of bonds sup-
ported by these types of security and 
additional surety bonds under 28.202 or 
28.203. During the period for which a 
bond supported by security is required, 
the contractor may substitute one type 
of security listed in 28.204–1 through 
28.204–3 for another, or may substitute, 
in whole or combination, additional 
surety bonds under 28.202 or 28.203. 

[61 FR 31653, June 20, 1996, as amended at 62 
FR 44807, Aug. 22, 1997]

28.204–1 United States bonds or notes. 
Any person required to furnish a 

bond to the Government has the op-
tion, instead of furnishing a surety or 
sureties on the bond, of depositing cer-
tain United States bonds or notes in an 
amount equal at their par value to the 
penal sum of the bond (the Act of Feb-
ruary 24, 1919 (31 U.S.C. 9303) and Treas-
ury Department Circular No. 154 dated 
July 1, 1978 (31 CFR part 225)). In addi-
tion, a duly executed power of attorney 
and agreement authorizing the collec-
tion or sale of such United States 
bonds or notes in the event of default 
of the principal on the bond shall ac-

company the deposited bonds or notes. 
The contracting officer may (a) turn 
securities over to the finance or other 
authorized agency official, or (b) de-
posit them with the Treasurer of the 
United States, a Federal Reserve Bank 
(or branch with requisite facilities), or 
other depository designated for that 
purpose by the Secretary of the Treas-
ury, under procedures prescribed by the 
agency concerned and Treasury De-
partment Circular No. 154 (exception: 
The contracting officer shall deposit 
all bonds and notes received in the Dis-
trict of Columbia with the Treasurer of 
the United States). 

[48 FR 42286, Sept. 19, 1983. Redesignated and 
amended at 54 FR 48986, 48989, Nov. 28, 1989]

28.204–2 Certified or cashiers checks, 
bank drafts, money orders, or cur-
rency. 

Any person required to furnish a 
bond has an option to furnish a cer-
tified or cashier’s check, bank draft, 
Post Office money order, or currency, 
in an amount equal to the penal sum of 
the bond, instead of furnishing surety 
or sureties on the bonds. Those fur-
nishing checks, drafts, or money orders 
shall draw them to the order of the ap-
propriate Federal agency. 

[48 FR 42286, Sept. 19, 1983. Redesignated at 
54 FR 48986, Nov. 28, 1989]

28.204–3 Irrevocable letter of credit 
(ILC). 

(a) Any person required to furnish a 
bond has the option to furnish a bond 
secured by an ILC in an amount equal 
to the penal sum required to be secured 
(see 28.204). A separate ILC is required 
for each bond. 

(b) The ILC shall be irrevocable, re-
quire presentation of no document 
other than a written demand and the 
ILC (and letter of confirmation, if any), 
expire only as provided in paragraph (f) 
of this subsection, and be issued/con-
firmed by an acceptable federally in-
sured financial institution as provided 
in paragraph (g) of this subsection. 

(c) To draw on the ILC, the con-
tracting officer shall use the sight 
draft set forth in the clause at 52.228–
14, and present it with the ILC (includ-
ing letter of confirmation, if any) to 
the issuing financial institution or the 
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