Federal Acquisition Regulation

performance bonds, or performance and
payment bonds are required.

[61 FR 31653, June 20, 1996]

Subpart 28.3—Insurance

28.301 Policy.

Contractors shall be required to
carry insurance under the following
circumstances:

(a)(1) The Government requires any
contractor subject to Cost Accounting
Standard (CAS) 416 (48 CFR 9004.416 (ap-
pendix B, FAR loose-leaf edition)) to
obtain insurance, by purchase or self-
coverage, for the perils to which the
contractor is exposed, except when (i)
the Government, by providing in the
contract in accordance with law,
agrees to indemnify the contractor
under specified circumstances or (ii)
the contract specifically relieves the
contractor of liability for loss of or
damage to Government property.

(2) The Government reserves the
right to disapprove the purchase of any
insurance coverage not in the Govern-
ment’s interest.

(3) Allowability of the insurance pro-
gram’s cost shall be determined in ac-
cordance with the criteria in 31.205-19.

(b) Contractors, whether or not their
contracts are subject to CAS 416, are
required by law and this regulation to
provide insurance for certain types of
perils (e.g., workers’ compensation). In-
surance is mandatory also when com-
mingling of property, type of oper-
ation, circumstances of ownership, or
condition of the contract make it nec-
essary for the protection of the Gov-
ernment. The minimum amounts of in-
surance required by this regulation
(see 28.307-2) may be reduced when a
contract is to be performed outside the
United states, its possessions, and
Puerto Rico. When more than one
agency is involved, the agency respon-
sible for review and approval of a con-
tractor’s insurance program shall co-
ordinate with other interested agencies
before acting on significant insurance
matters.

(c) Contractors awarded nonpersonal
services contracts for health care serv-
ices are required to maintain medical
liability insurance and indemnify the
Government for liability producing
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acts or omissions by the contractor, its
employees and agents (see 37.400).

[48 FR 42286, Sept. 19, 1983, as amended at 54
FR 5056, Jan. 31, 1989; 59 FR 67043, Dec. 28,
1994]

28.302 Notice of
change.

cancellation or

When the Government requires the
contractor to provide insurance cov-
erage, the policies shall contain an en-
dorsement that any cancellation or
material change in the coverage ad-
versely affecting the Government’s in-
terest shall not be effective unless the
insurer or the contractor gives written
notice of cancellation or change as re-
quired by the contracting officer. When
the coverage is provided by self-insur-
ance, the contractor shall not change
or decrease the coverage without the
administrative contracting officer’s
prior approval (see 28.308(c)).

28.303 Insurance against loss of or
damage to Government property.

When the Government requires or ap-
proves insurance to cover loss of or
damage to Government property (see
45.103, Responsibility and liability for
Government property), it may be pro-
vided by specific insurance policies or
by inclusion of the risks in the con-
tractor’s existing policies. The policies
shall disclose the Government’s inter-
est in the property.

28.304 Risk-pooling arrangements.

Agencies may establish risk-pooling
arrangements. These arrangements are
designed to use the services of the in-
surance industry for safety engineering
and the handling of claims at min-
imum cost to the Government. The
agency responsible shall appoint a sin-
gle manager or point of contact for
each arrangement.

28.305 Overseas workers’ compensa-
tion and war-hazard insurance.

(a) Public-work contract, as used in
this subpart, means any contract for a
fixed improvement or for any other
project, fixed or not, for the public use
of the United States or its allies, in-
volving construction, alteration, re-
moval, or repair, including projects or
operations under service contracts and

545



28.306

projects in connection with the na-
tional defense or with war activities,
dredging, harbor improvements, dams,
roadways, and housing, as well as pre-
paratory and ancillary work in connec-
tion therewith at the site or on the
project.

(b) The Defense Base Act (42 U.S.C.
1651 et seq.) extends the Longshore-
men’s and Harbor Workers’ Compensa-
tion Act (33 U.S.C. 901) to various class-
es of employees working outside the
United States, including those engaged
in performing—

(1) Public-work contracts; or

(2) Contracts approved or financed
under the Foreign Assistance Act of
1961 (Pub. L. 87-195) other than (i) con-
tracts approved or financed by the De-
velopment Loan Fund (unless the Sec-
retary of Labor, acting upon the rec-
ommendation of a department or agen-
cy, determines that such contracts
should be covered) or (ii) contracts ex-
clusively for materials or supplies.

(c) When the Defense Base Act ap-
plies (see 42 U.S.C. 1651 et seq.) to these
employees, the benefits of the Long-
shoremen’s and Harbor Workers’ Com-
pensation Act are extended through op-
eration of the War Hazards Compensa-
tion Act (42 U.S.C. 1701 et seq.) to pro-
tect the employees against the risk of
war hazards (injury, death, capture, or
detention). When, by means of an in-
surance policy or a self-insurance pro-
gram, the contractor provides the
workers’ compensation coverage re-
quired by the Defense Base Act, the
contractor’s employees automatically
receive war-hazard risk protection.

(d) When the agency head rec-
ommends a waiver to the Secretary of
Labor, the Secretary may waive the
applicability of the Defense Base Act
to any contract, subcontract, work lo-
cation, or classification of employees.

(e) If the Defense Base Act is waived
for some or all of the contractor’s em-
ployees, the benefits of the War Haz-
ards Compensation Act are automati-
cally waived with respect to those em-
ployees for whom the Defense Base Act
is waived. For those employees, the
contractor shall provide workers’ com-
pensation coverage against the risk of
work injury or death and assume liabil-
ity toward the employees and their
beneficiaries for war-hazard injury,

48 CFR Ch. 1 (10-1-02 Edition)

death, capture, or detention. The con-
tract shall provide either that the
costs of this liability or the reasonable
costs of insurance against this liability
shall be allowed as a cost under the
contract.

28.306 Insurance under

contracts.

fixed-price

(a) General. Although the Govern-
ment is not ordinarily concerned with
the contractor’s insurance coverage if
the contract is a fixed-price contract,
in special circumstances agencies may
specify insurance requirements under
fixed-price contracts. Examples of such
circumstances include the following:

(1) The contractor is—or has a sepa-
rate operation—engaged principally in
Government work.

(2) Government property is involved.

(3) The work is to be performed on a
Government installation.

(4) The Government elects to assume
risks for which the contractor ordi-
narily obtains commercial insurance.

(b) Work on a Government installation.
(1) When the clause at 52.228-5, Insur-
ance—Work on a Government Installa-
tion, is required to be included in a
fixed-price contract by 28.310, the cov-
erage specified in 28.307 is the min-
imum insurance required and shall be
included in the contract Schedule or
elsewhere in the contract. The con-
tracting officer may require additional
coverage and higher limits.

(2) When the clause at 52.228-5, Insur-
ance—Work on a Government Installa-
tion, is not required by 28.310 but is in-
cluded because the contracting officer
considers it to be in the Government’s
interest to do so, any of the types of in-
surance specified in 28.307 may be omit-
ted or the limits may be lowered, if ap-
propriate.

28.307 Insurance under cost-reim-

bursement contracts.

Cost-reimbursement contracts (and
subcontracts, if the terms of the prime
contract are extended to the sub-
contract) ordinarily require the types
of insurance listed in 28.307-2, with the
minimum amounts of liability indi-
cated. (See 28.308 for self-insurance.)
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