
641

Federal Acquisition Regulation 32.304–7

(c) The agency may relax the asset 
formula to an appropriate extent for 
the time actually necessary for con-
tract performance, if the contractor’s 
working capital and credit are inad-
equate.

32.304–4 Guarantee amount and matu-
rity. 

The agency may change the guar-
antee amount or maturity date, within 
the limitations at 32.304–3, as follows: 

(a) If the contractor enters into addi-
tional defense production contracts 
after the application for, but before au-
thorization of, a guarantee, the agency 
may adjust the loan guarantee amount 
or maturity date to meet any signifi-
cant increase in financing need. 

(b) If the contractor enters into de-
fense production contracts during the 
term of the guaranteed loan, the par-
ties may adjust the existing guarantee 
agreement to provide for financing the 
new contracts. Pertinent information 
and the Federal Reserve Bank reports 
will be submitted to the guaranteeing 
agency under the procedures for the 
original guarantee application, de-
scribed in 32.304–1. Normally, a new 
certificate of eligibility is required.

32.304–5 Assignment of claims under 
contracts. 

(a) The agency shall generally re-
quire a contractor that is provided a 
guaranteed loan to execute an assign-
ment of claims under defense produc-
tion contracts (including any contracts 
entered into during the term of the 
guaranteed loan that are eligible for fi-
nancing under the loan); however, the 
agency need not require assignment if 
any of the following conditions are 
present: 

(1) The contractor’s financial condi-
tion is so strong that the protection to 
the Government provided by an assign-
ment of claims is unnecessary. 

(2) In connection with the assign-
ment of claims under a major contract, 
the increased protection of the loan 
that would be provided by the assign-
ments under additional, relatively 
smaller contracts is not considered 
necessary by the agency. 

(3) The assignment of claims would 
create an administrative burden dis-
proportionate to the protection re-

quired; e.g., if the contractor has a 
large number of contracts with individ-
ually small dollar amounts. 

(b) The contractor shall also execute 
an assignment of claims if requested to 
do so by the guarantor or the financing 
institution. 

(c) A subcontract or purchase order 
issued to a subcontractor shall not be 
considered eligible for financing under 
guaranteed loans when the issuer of 
the subcontract or purchase order re-
serves (1) the privilege of making pay-
ments directly to the assignor or to the 
assignor and assignee jointly, after no-
tice of the assignment, or (2) the right 
to reduce or set off assigned proceeds 
under defense production contracts by 
reason of claims against the borrower 
arising after notice of assignment and 
independently of defense production 
contracts under which the borrower is 
the seller.

32.304–6 Other collateral security. 
The following are examples of other 

forms of security that, although sel-
dom invoked under guaranteed loans, 
may be required when considered nec-
essary for protection of the Govern-
ment interest: 

(a) Mortgages on fixed assets. 
(b) Liens against inventories. 
(c) Endorsements. 
(d) Guarantees. 
(e) Subordinations or standbys of 

other indebtedness.

32.304–7 Contract surety bonds and 
loan guarantees. 

(a) Contract surety bonds are incom-
patible with the Government’s inter-
ests under guaranteed loans, unless the 
interests of the surety are subordi-
nated to the guaranteed loan. 

(b) If a substantial share of the con-
tractor’s defense contracts are covered 
by surety bonds, or the amount of the 
bond is substantial in relation to the 
contractor’s net worth, the agency 
shall not authorize the guarantee of a 
loan on a bonded contract unless the 
surety enters into an agreement with 
the financing institution to subordi-
nate the surety’s rights and claims in 
favor of the guaranteed loan. 

(c) The agency approval of a guar-
antee for a loan involving relatively 
substantial subcontracts covered by 
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surety bonds shall also depend on the 
establishment of a reasonable alloca-
tion agreement between the sureties 
and the financing institution. The 
agreement should give the financing 
institution the benefit, with regard to 
payments to be made on the contract, 
of the portion of its loans fairly attrib-
utable to expenditures made under the 
bonded subcontracts before notice of 
default.

32.304–8 Other borrowing. 
(a) Because of the limitations under 

guaranteed loans, some contractors 
seek to supplement the loan by other 
borrowing (outside the guarantee) from 
the financing institution or other 
sources. It has been recognized in prac-
tice that, while prohibition of bor-
rowings outside the guaranteed loan is 
preferable when practicable in a given 
V-loan case, such other borrowings 
should be permitted when necessary. 

(b) If the agency consents to the con-
tractor obtaining other borrowing dur-
ing the guaranteed loan period, the 
agency shall apply the following re-
strictions: 

(1) A reasonable limit on the amount 
of other borrowing. 

(2) If guaranteed and unguaranteed 
loans are made by the same financing 
institution, a requirement that any 
collateral security requested by the in-
stitution under the unguaranteed loan 
is also to be secondary collateral for 
the guaranteed loan. 

(3) A requirement that the contractor 
provide appropriate documentation to 
the guaranteeing agency, at intervals 
not longer than 30 days, to disclose 
outstanding unguaranteed borrowings. 

[48 FR 42328, Sept. 19, 1983, as amended at 62 
FR 237, Jan. 2, 1997]

32.305 Loan guarantees for terminated 
contracts. 

(a) The purpose of guaranteed loans; 
i.e., to provide for financing based on 
the borrower’s recoverable investment 
in defense production contracts, may 
also apply to contracts that have been 
terminated (partially or totally) for 
the convenience of the Government. 
Guaranteed loans also may be made be-
fore such termination if it is known 
that termination of particular con-
tracts for the convenience of the Gov-

ernment is about to occur. These loans 
are expected to provide necessary fi-
nancing pending termination settle-
ments and payments. They may also fi-
nance continuing performance of de-
fense production contracts that are eli-
gible for guaranteed loans. 

(b) The procedure for such guarantees 
is substantially the same as that out-
lined in 32.304, except that certificates 
of eligibility are not required for (1) 
contracts that have been totally termi-
nated or (2) the terminated portion of 
contracts that have been partially ter-
minated. The agency shall take pre-
cautions necessary to avoid Govern-
ment losses and to ensure the loans 
will be self-liquidating from the pro-
ceeds of defense production contracts. 

(c) Loan guarantees for contract ter-
mination financing shall not be pro-
vided before specific contract termi-
nations are certain.

32.306 Loan guarantees for sub-
contracts. 

If the request for a loan guarantee 
concerns a subcontractor that is finan-
cially weak in comparison with its con-
tractor, the Government’s interests 
may be fostered by the contractor 
making progress payments to the sub-
contractor. If so, the agency shall try 
to arrange for the contractor to pro-
vide the progress payments. As a re-
sult, the need for the loan guarantee 
may be reduced or eliminated and the 
contractor would bear part or all of the 
risk of loss arising from the selection 
of the subcontractor.

Subpart 32.4—Advance Payments 
for Non-Commercial Items

32.400 Scope of subpart. 

This subpart provides policies and 
procedures for advance payments on 
prime contracts and subcontracts. It 
does not include policies and proce-
dures for advance payments for the 
types of transactions listed in 32.404. 
This subpart does not apply to com-
mercial advance payments, which are 
subject to subpart 32.2. 

[48 FR 42328, Sept. 19, 1983, as amended at 60 
FR 49714, Sept. 26, 1995]
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