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with the submission of each proposed 
final decision. 

(a)(4)(v) When using the paragraph in 
FAR 33.211 (a)(4)(v), the contracting of-
ficer shall insert the words ‘‘Armed 
Services’’ before each mention of the 
term ‘‘Board of Contract Appeals’’. 

(h) At any time within the period of 
appeal, the contracting officer may 
modify or withdraw his/her final deci-
sion. If an appeal from the final deci-
sion has been taken to the ASBCA, the 
contracting officer will forward his/her 
recommended action to OGC–BAL with 
the supplement to the contract file 
which supports the recommended cor-
rection or amendment.

333.212 Contracting officer’s duties 
upon appeal. 

(a) Appeals shall be governed by the 
rules set forth in the ‘‘Rules of the 
Armed Services Board of Contract Ap-
peals’’, or by the rules established by 
the U.S. Court of Federal Claims, as 
appropriate. 

(b) OGC–BAL is designated as the 
Government Trial Attorney to rep-
resent the Government in the defense 
of appeals before the ASBCA. A deci-
sion by the ASBCA will be transmitted 
by the Government Trial Attorney to 
the appropriate contracting officer for 
compliance in accordance with the 
ASBCA’s decision. 

(c) If an appeal is filed with the 
ASBCA, the contracting officer shall 
assemble a file within 30 days of receipt 
of an appeal, or advice that an appeal 
has been filed, that consists of all docu-
ments pertinent to the appeal, includ-
ing: 

(1) The decision and findings of fact 
from which the appeal is taken; 

(2) The contract, including specifica-
tions and pertinent modifications, 
plans and drawings; 

(3) All correspondence between the 
parties pertinent to the appeal, includ-
ing the letter or letters of claim in re-
sponse to which the decision was 
issued; 

(4) Transcripts of any testimony 
taken during the course of proceedings, 
and affidavits or statements of any 
witness on the matter in dispute made 
prior to the filing of the notice of ap-
peal with the Board; and 

(5) Any additional information con-
sidered pertinent. The contracting offi-
cer shall furnish the appeal file to the 
Government Trial Attorney for review 
and approval. After approval, the con-
tracting officer shall prepare four cop-
ies of the file, one for the ASBCA, one 
for the appellant, one for the Govern-
ment Trial Attorney, and one for the 
contracting office. 

(d) At all times after the filing of an 
appeal, the contracting officer shall 
render whatever assistance is requested 
by the Government Trial Attorney. 
When an appeal is set for hearing, the 
concerned contracting officer, acting 
under the guidance of the Government 
Trial Attorney, shall be responsible for 
arranging for the presence of Govern-
ment witnesses and specified physical 
and documentary evidence at both the 
pre-hearing conference and hearing. 

(e) If a contractor which has filed an 
appeal with the ASBCA elects to ac-
cept fully the decision from which the 
appeal was taken, or any modification 
to it, and gives written notification of 
acceptance to the Government Trial 
Attorney or the concerned contracting 
officer, the Government Trial Attorney 
will notify the ASBCA of the disposi-
tion of the dispute in accordance with 
Rule 27 of the ASBCA. 

(f) If the contractor has elected to ap-
peal to the U.S. Court of Federal 
Claims, the U.S. Department of Justice 
will represent the Department. How-
ever, the contracting officer shall still 
coordinate all actions through OGC–
BAL.

333.212–70 Formats. 

(a) The following format is suggested 
for use in transmitting appeal files to 
the ASBCA:

Your reference: lllllllllllllll

(Docket No.)

(Name)

Recorder, Armed Services Board of Contract 
Appeals

Skyline Six
5109 Leesburg Pike
Falls Church, Virginia 22041
Dear (Name):

Transmitted herewith are documents rel-
ative to the appeal under Contract No. lll 
with the llllll

(Name of contractor)
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in accordance with the procedures under 
Rule 4. The Government Trial Attorney for 
this case is
llllllllllllllllllllllll

llllllllllllllllllllllll

(Insert Division of Business and Administrative 
Law, Office of General Counsel, Department of 
Health and Human Services, 330 Independence 
Avenue, SW., Washington, DC 20201).
The request for payment of charges resulting 
from the processing of this appeal should be 
addressed to: 
llllllllllllllllllllllll

(Insert name and address of cognizant fi
nance office.) 
llllllllllllllllllllllll

Sincerely yours,
Contracting Officer
Enclosures

(b) The following format is suggested 
for use in notifying the appellant that 
the appeal file was submitted to the 
ASBCA:

(Contractor Address)
llllllllllllllllllllllll

llllllllllllllllllllllll

Dear lll:

An appeal file has been compiled relative 
to the appeal under Contract No. lll, and 
has been submitted to the Armed Services 
Board of Contract Appeals (ASBCA). The en-
closed duplicate of the appeal file is identical 
to that submitted to the Board, except that 
contract documents which you already have 
been excluded. You may furnish or suggest 
any additional information deemed pertinent 
to the appeal to the Armed Services Board of 
Contract Appeals according to their rules. 

The ASBCA will provide you with further 
information concerning this appeal.
Sincerely yours,

Contracting Officer
Enclosure

333.213 Obligation to continue per-
formance. 

(a) The Disputes clause at FAR 
52.233–1 shall be used without the use of 
Alternate I. However, if the con-
tracting officer determines that the 
Government’s interest would be better 
served by use of paragraph (i) in Alter-
nate I, he/she must request approval 
for its use from the chief of the con-
tracting office.
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