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(2) If the failure is not determined to 
be excusable or a response is not re-
ceived within the allotted time, the 
contracting officer is to initiate with-
holding action on all contract pay-
ments and is to determine whether ter-
mination for convenience or other ac-
tion would be in the best interest of 
the Government. 

(d) The contracting officer should 
consult FAR subpart 49.4 for further 
guidance before taking any of the ac-
tions described in this section.

342.7003–3 Withholding payments. 

(a) When making the determination 
that contract payments should be 
withheld in accordance with the With-
holding of Contract Payments clause, 
the contracting officer is to imme-
diately notify the servicing finance of-
fice in writing of the determination to 
suspend payments. The notice of sus-
pension is to contain all elements of in-
formation required by the payment of-
fice to properly identify the contract 
and the applicable accounts involved. 

(b) The contracting officer is to im-
mediately notify the contractor in 
writing that payments have been sus-
pended until the default or failure is 
cured. 

(c) When the contractor cures the de-
fault or failure, the contracting officer 
is to immediately notify, in writing, all 
recipients of the notice of suspension 
that the suspension is to be lifted and 
contract payments are to be resumed. 

(d) When exercising actions regarding 
the withholding of payment proce-
dures, the contracting officer must be 
careful not to waive any of the Govern-
ment’s rights when corresponding with 
the contractor or when taking any 
other actions.

Subpart 342.71—Administrative 
Actions for Cost Overruns

342.7100 Scope of subpart. 

This subpart sets forth the proce-
dures to be followed when a cost over-
run is anticipated; i.e., the allowable 
actual cost of performing a cost-reim-
bursement type contract is expected to 
exceed the total estimated cost speci-
fied in the contract.

342.7101 Contract administration.

342.7101–1 General. 

Upon receipt of information that a 
contractor’s accumulated cost and pro-
jected expenditures will exceed the 
limit of funds obligated by the con-
tract, the contracting officer shall co-
ordinate immediately with the appro-
priate program office to determine 
whether the contract should be modi-
fied or terminated. If the contracting 
officer receives information from a 
source other than the contractor that a 
cost overrun is anticipated, the con-
tracting officer shall verify the infor-
mation with the contractor, and re-
mind the contractor of the notification 
requirements of the Limitation of Cost 
clause.

342.7101–2 Procedures. 

(a) Upon notification that a cost 
overrun is anticipated, the contracting 
officer shall inform the contractor to 
submit a request for additional funds 
which is to include: 

(1) Name and address of contractor. 
(2) Contract number and expiration 

date. 
(3) Contract item(s) and amount(s) 

creating overrun. 
(4) The elements of cost which 

changed from the original estimate 
(i.e., labor, material, travel, overhead, 
etc.) to be furnished in the following 
format: 

(i) Original estimate, 
(ii) Costs incurred to date, 
(iii) Estimated cost to completion, 
(iv) Revised estimate, and 
(v) Amount of adjustment. 
(5) The factors responsible for the in-

crease, i.e., error in estimate, changed 
conditions, etc. 

(6) The latest date by which funds 
must be available for commitment to 
avoid contract slippage, work stoppage, 
or other program impairment. 

(b) When the contractor submits a 
notice of an impending overrun, the 
contracting officer shall: 

(1) Immediately advise the appro-
priate program office and furnish a 
copy of the notice and any other data 
received; 

VerDate 0ct<09>2002 05:30 Oct 22, 2002 Jkt 197196 PO 00000 Frm 00070 Fmt 8010 Sfmt 8010 Y:\SGML\197196T.XXX 197196T



71

Health and Human Services 342.7102 

(2) Request audit or cost advisory 
services, and technical support, as nec-
essary, for evaluation of information 
and data received; and 

(3) Maintain continuous follow-up 
with the program office to obtain a 
timely decision as to whether the work 
under the contract should be continued 
and additional funds provided, or the 
contract terminated. The decision of 
the program office must be supported 
by an appropriate written statement 
and funding authority, or a formal re-
quest for termination, when applicable. 
After a programming and funding deci-
sion is received from the program of-
fice, the contracting officer shall 
promptly notify the contractor in writ-
ing that: 

(i) A specified amount of additional 
funds has been allotted to the contract 
by a contractual instrument; or 

(ii) Work will be discontinued when 
the funds allotted to the contract have 
been exhausted, and that any work per-
formed after that date is at the con-
tractor’s risk; or 

(iii) The Government is considering 
whether additional funds should be al-
lotted to the contract and will notify 
the contractor as soon as possible, but 
that any work performed after the 
funds then allocated to the contract 
have been exhausted is at the contrac-
tor’s risk. Timely, formal notification 

of the Government’s intention is essen-
tial in order to preclude loss of con-
tractual rights in the event of dispute, 
termination, or litigation. 

(c) If program requirements permit, 
contracting officers should refrain 
from issuing any contractual docu-
ments which will require new work or 
an extension of time, pending resolu-
tion of an overrun or additional fund 
request.

342.7102 Contract modifications. 
(a) Modifications to contracts con-

taining the Limitation of Cost clause 
shall include either: 

(1) A provision increasing the esti-
mated or ceiling amount referred to in 
the Limitation of Cost clause of the 
contract and stating that the clause 
will thereafter apply in respect to the 
increased amount; or 

(2) A provision stating that the esti-
mated or ceiling amount referred to in 
the contract is not changed by the 
modification and that the Limitation 
of Cost clause will continue to apply 
with respect to the amount in effect 
prior to the modification. 

(b) A fixed-fee provided in a contract 
shall not be changed when funding a 
cost overrun. Changes in fixed-fee will 
be made only to reflect changes in the 
scope of work which justify an increase 
or decrease in fee.
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