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far in advance as the exigencies of the
situation will permit. Each request for
deviation shall contain the following:

(a) A statement of the deviation de-
sired, including identification of the
specific paragraph number(s) of the
FAR and AGAR;

(b) The reason why the deviation is
considered necessary or would be in the
best interest of the Government;

(c) If applicable, the name of the con-
tractor and identification of the con-
tract affected;

(d) A statement as to whether the de-
viation has been requested previously
and, if so, circumstances of the pre-
vious request;

(e) A description of the intended ef-
fect of the deviation;

(f) A statement of the period of time
for which the deviation is needed; and

(g) Any pertinent background infor-
mation which will contribute to a full
understanding of the desired deviation.

401.403 Individual deviations.

In individual cases, deviations from
either the FAR or the AGAR will be
authorized only when essential to ef-
fect a necessary acquisition or where
special circumstances make such devi-
ations clearly in the best interest of
the Government. Except for cost prin-
ciples, HCA’s may approve individual
deviations from the AGAR, after co-
ordinating with the General Counsel
and the SPE. No deviations from the
FAR or AGAR may be authorized at
the contracting office level. A copy of
each deviation and its supporting docu-
mentation shall be provided to the
SPE. Deviations from the FAR shall
not be made unless such action is au-
thorized by the SPE after consultation
with the Office of the General Counsel
and any other appropriate office, on
the basis of a written justification
stating clearly the special cir-
cumstances involved.

401.404 Class deviations.

Where deviations from the FAR or
AGAR are considered necessary for
classes of contracts, requests for au-
thority to deviate shall be submitted in
writing to the SPE for approval. The
SPE may authorize class deviations
from the FAR without consulting the
Chairperson of the Civilian Agency Ac-
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quisition Council where urgency pre-
cludes consultation. The SPE shall
subsequently inform the Chairperson of
the Civilian Agency Acquisition Coun-
cil of the deviation including the cir-
cumstances under which it was re-
quired.

Subpart 401.6—Contracting
Authority and Responsibilities

401.601 General.

(a) The authority and responsibility
vested in the Secretary to manage
USDA’s acquisition function is dele-
gated through the Assistant Secretary
for Administration to the SPE. This
broad authority includes, but is not
limited to, the following responsibil-
ities:

(1) Prescribing and publishing De-
partmental acquisition policies, regu-
lations, and procedures.

(2) Taking any necessary actions con-
sistent with policies, regulations, and
procedures with respect to purchases,
contracts, leases, and other trans-
actions.

(3) Designating contracting officers.

(4) Establishing clear lines of con-
tracting authority.

(5) Evaluating and monitoring the
performance of USDA’s acquisition sys-
tem.

(6) Managing and enhancing career
development of the contracting work
force.

(7) Participating in the development
of Government-wide acquisition poli-
cies, regulations, and standards; and
determining specific areas where gov-
ernment-wide performance standards
should be established and applied.

(8) Determining areas of Department-
unique standards and developing
unique Department-wide standards.

(9) Certifying to the Secretary that
the acquisition system meets approved
standards.

(b) The SPE may delegate con-
tracting authority to the Heads of Con-
tracting Activities (HCA’s) and the re-
sponsibility to manage their acquisi-
tion function.

(c) Unless prohibited by the FAR, the
AGAR, or by other applicable statutes
and regulations, the SPE may redele-
gate to HCA’s the authority to make
determinations as the agency head in
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order to implement the policies and
procedures of the FAR. Such delega-
tions shall be in writing, but need not
be published.

(d) Unless prohibited by the FAR, the
AGAR, or by other applicable statutes
or regulations, each HCA may des-
ignate one individual from the con-
tracting activity to carry out the func-
tions of the HCA (HCAD). The HCAD
may exercise all authority delegated to
the HCA.

401.602 Contracting officers.

401.602-3 Ratification of unauthorized
commitments.

(a) Definitions. Ratification, as used in
this section, means the signed, docu-
mented action taken by an authorized
official to approve and sanction a pre-
viously unauthorized commitment.

Unauthorized commitment, as used in
this section, means an agreement made
by a Government representative who
lacked the authority to enter into a
contract on behalf of the Government.

(b) Policy. The HCA may delegate
ratification authority to the chief of
the contracting office.

(c) Procedure. Whenever an official of
the cognizant contracting activity who
is authorized to ratify unauthorized
commitments learns that a person or
firm has assumed work as a result of
an unauthorized commitment, that of-
ficial shall take the following actions:

(1) Immediately inform any person
who is performing work as a result of
an unauthorized commitment that the
work is being performed at that per-
son’s risk;

(2) Inform the individual who made
the unauthorized commitment of the
seriousness of the act and the possible
consequences;

(3) Ensure that the individual who
made the unauthorized commitment
furnishes all records and documents
concerning the commitment and a
complete, written statement of facts,
including, but not limited to: a state-
ment as to why a contracting officer
was not used; why the vendor was se-
lected and a list of sources considered;
a description of work to be performed
or products to be furnished; the esti-
mated or agreed price; whether an ap-
propriation is available for the work;
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and whether performance has begun.
Under exceptional circumstances, such
as when the individual who made the
unauthorized commitment is no longer
available to attest to the cir-
cumstances of the unauthorized com-
mitment, the ratifying official may
waive these requirements; and

(4) Decide whether ratification
proper and proceed as follows:

(i) If ratification is not justifiable,
provide the cognizant program office,
contracting office, and the unauthor-
ized contractor with an explanation of
the decision not to ratify.

(ii) If ratification appears adequately
justified, ratify the action and retain
or assign the contract to a successor
contracting officer if necessary.

(iii) Maintain related approval,
decisional, and background documents
in the contract file for audit purposes.

(iv) Notify the cognizant program su-
pervisor or line officer about the final
disposition of the case; the notification
may include a recommendation that
the unauthorized commitment should
be further considered a violation of
USDA’s employee conduct regulations.

is

401.603 Selection, appointment, and

termination of appointment.

401.603-1 General.

An HCA may delegate contracting
authority to the extent authorized by
the SPE in a general delegation of ac-
quisition authority, by appointing
qualified individuals as contracting of-
ficers, in accordance with the USDA
Contracting Officer Warrant System,
Departmental Regulation 5001-1.
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