46.406

(1) Affect the contractual relation-
ship between the prime contractor and
the Government, or between the prime
contractor and the subcontractor;

(2) Establish a contractual relation-
ship between the Government and the
subcontractor; or

(3) Constitute a waiver of the Govern-
ment’s right to accept or reject the
supplies or services.

[48 FR 42415, Sept. 19, 1983, as amended at 60
FR 34760, July 3, 1995]

46.406 Foreign governments.

Government contract quality assur-
ance performed for foreign govern-
ments or international agencies shall
be administered according to the for-
eign policy and security objectives of
the United States. Such support shall
be furnished only when consistent with
or required by legislation, executive
orders, or agency Dpolicies concerning
mutual international programs.

46.407 Nonconforming
services.

(a) The contracting officer should re-
ject supplies or services not con-
forming in all respects to contract re-
quirements (see 46.102). In those in-
stances where deviation from this pol-
icy is found to be in the Government’s
interest, such supplies or services may
be accepted only as authorized in this
section.

(b) The contracting officer ordinarily
must give the contractor an oppor-
tunity to correct or replace noncon-
forming supplies or services when this
can be accomplished within the re-
quired delivery schedule. Unless the
contract specifies otherwise (as may be
the case in some cost-reimbursement
contracts), correction or replacement
must be without additional cost to the
Government. Subparagraph (e)(2) of the
clause at 52.246-2, Inspection of Sup-
plies—Fixed-Price, reserves to the Gov-
ernment the right to charge the con-
tractor the cost of Government rein-
spection and retests because of prior
rejection.

(c)(1) In situations not covered by
paragraph (b) of this section, the con-
tracting officer ordinarily must reject
supplies or services when the non-
conformance is critical or major or the
supplies or services are otherwise in-
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complete. However, there may be cir-
cumstances (e.g., reasons of economy
or urgency) when the contracting offi-
cer determines acceptance or condi-
tional acceptance of supplies or serv-
ices is in the best interest of the Gov-
ernment. The contracting officer must
make this determination based upon—

(i) Advice of the technical activity
that the item is safe to use and will
perform its intended purpose;

(ii) Information regarding the nature
and extent of the nonconformance or
otherwise incomplete supplies or serv-
ices;

(iii) A request from the contractor
for acceptance of the nonconforming or
otherwise incomplete supplies or serv-
ices (if feasible);

(iv) A recommendation for accept-
ance, conditional acceptance, or rejec-
tion, with supporting rationale; and

(v) The contract adjustment consid-
ered appropriate, including any adjust-
ment offered by the contractor.

(2) The cognizant contract adminis-
tration office, or other Government ac-
tivity directly involved, must, furnish
this data to the contracting officer in
writing, except that in urgent cases it
may be furnished orally and later con-
firmed in writing. Before making a de-
cision to accept, the contracting offi-
cer must, obtain the concurrence of the
activity responsible for the technical
requirements of the contract and,
where health factors are involved, of
the responsible health official of the
agency concerned.

(d) If the nonconformance is minor,
the cognizant contract administration
office may make the determination to
accept or reject, except where this au-
thority is withheld by the contracting
office of the contracting activity. To
assist in making this determination,
the contract administration office may
establish a joint contractor-contract
administrative office review group. Ac-
ceptance of supplies and services with
critical or major nonconformances is
outside the scope of the review group.

(e) The contracting officer must dis-
courage the repeated tender of noncon-
forming supplies or services, including
those with only minor

856



