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(c) Construction contracts. In the case
of construction contracts, before for-
warding the final payment voucher, the
contracting officer shall ascertain
whether there are any outstanding
labor violations. If so, the contracting
officer shall determine the amount to
be withheld from the final payment
(see subpart 22.4).

(d) Interest. The Government shall
not pay interest on the amount due
under a settlement agreement or a set-
tlement by determination. The Govern-
ment may, however, pay interest on a
successful contractor appeal from a
contracting officer’s determination
under the Disputes clause at 52.233-1.

49.113 Cost principles.

The cost principles and procedures in
the applicable subpart of part 31 shall,
subject to the general principles in
49.201, (a) be used in asserting, negoti-
ating, or determining costs relevant to
termination settlements under con-
tracts with other than educational in-
stitutions, and (b) be a guide for the
negotiation of settlements under con-
tracts for experimental, develop-
mental, or research work with edu-
cational institutions (but see 31.104).

49.114 Unsettled contract changes.

(a) Before settlement of a completely
terminated contract, the TCO shall ob-
tain from the contracting office a list
of all related wunsettled contract
changes. The TCO shall settle, as part
of final settlement, all unsettled con-
tract changes after obtaining the rec-
ommendations of the contracting office
concerning the changes.

(b) When the contract has been par-
tially terminated, any outstanding un-
settled contract changes will usually
be handled by the contracting officer.
However, the contracting officer may
delegate this function to the TCO.

49.115 Settlement of terminated incen-
tive contracts.

(a) Fizred-price incentive contracts. The
TCO shall settle terminated fixed-price
incentive (FPI) contracts under the
provisions of paragraph (j) of the clause
at 52.216-16, Incentive Price Revision—
Firm Target, and 52.249-2, Termination
for Convenience of the Government
(Fixed-Price).
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(1) Partial termination. Under a par-
tially terminated contract, the TCO
shall negotiate a settlement as pro-
vided in the termination clause of the
contract, and paragraph (j) of the
clause at 52.216-16, Incentive Price Re-
vision—Firm Target, or paragraph (1)
of the clause at 52.216-17, Incentive
Price Revision—Successive Targets.
The contracting officer shall apply the
incentive price revision provisions to
completed items accepted by the Gov-
ernment, including any for which the
contractor may request reimbursement
in the settlement proposal. The TCO
shall reimburse the contractor at tar-
get price for completed articles in-
cluded in the settlement proposal for
which a final price has not been estab-
lished. The TCO shall incorporate in
the settlement agreement an appro-
priate reservation as to final price for
these completed articles.

(2) Complete termination. If any items
were delivered and accepted by the
Government, the contracting officer
shall establish prices under the incen-
tive provisions of the contract. On the
terminated portion of the contract, the
provisions of the termination clause
(see 52.249-2, Termination for Conven-
ience of the Government (Fixed-Price))
shall govern and the provisions of the
incentive clause shall not apply. The
TCO responsible for the termination
settlement will ensure, on the basis of
evidence considered proper (including
coordination with the contracting offi-
cer), that no portion of the costs con-
sidered in the negotiations under the
incentive provisions are included in the
termination settlement.

(b) Cost-plus-incentive-fee contracts.
The TCO shall settle terminated cost-
plus-incentive-fee contracts under the
clause at 52.249-6, Termination (Cost-
Reimbursement).

(1) Partial termination. Under a partial
termination, the TCO shall limit the
settlement to an adjustment of target
fee as provided in paragraph (e) of the
clause at 52.216-10, Incentive Fee. The
settlement agreement shall include a
reservation regarding any adjustment
of target cost resulting from the par-
tial termination. The contracting offi-
cer shall adjust the target cost, if re-
quired.
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(2) Complete termination. The parties
shall negotiate the settlement under
the provisions of subpart 49.3 and the
clause at 52.249-6, Termination (Cost-
Reimbursement). The fee shall be ad-
justed on the basis of the target fee,
and the incentive provisions shall not
be applied or considered.

Subpart  49.2—Additional  Prin-
ciples for Fixed-Price Con-
fracts Terminated for Conven-
ience

49.201 General.

(a) A settlement should compensate
the contractor fairly for the work done
and the preparations made for the ter-
minated portions of the contract, in-
cluding a reasonable allowance for
profit. Fair compensation is a matter
of judgment and cannot be measured
exactly. In a given case, various meth-
ods may be equally appropriate for ar-
riving at fair compensation. The use of
business judgment, as distinguished
from strict accounting principles, is
the heart of a settlement.

(b) The primary objective is to nego-
tiate a settlement by agreement. The
parties may agree upon a total amount
to be paid the contractor without
agreeing on or segregating the par-
ticular elements of costs or profit com-
prising this amount.

(c) Cost and accounting data may
provide guides, but are not rigid meas-
ures, for ascertaining fair compensa-
tion. In appropriate cases, costs may be
estimated, differences compromised,
and doubtful questions settled by
agreement. Other types of data, cri-
teria, or standards may furnish equally
reliable guides to fair compensation.
The amount of recordkeeping, report-
ing, and accounting related to the set-
tlement of terminated contracts should
be kept to a minimum compatible with
the reasonable protection of the public
interest.

49.202 Profit.

(a) The TCO shall allow profit on
preparations made and work done by
the contractor for the terminated por-
tion of the contract but not on the set-
tlement expenses. Anticipatory profits
and consequential damages shall not be

49.202

allowed (but see 49.108-5). Profit for the
contractor’s efforts in settling subcon-
tractor proposals shall not be based on
the dollar amount of the subcontract
settlement agreements but the con-
tractor’s efforts will be considered in
determining the overall rate of profit
allowed the contractor. Profit shall not
be allowed the contractor for material
or services that, as of the effective date
of termination, have not been delivered
by a subcontractor, regardless of the
percentage of completion. The TCO
may use any reasonable method to ar-
rive at a fair profit.

(b) In negotiating or determining
profit, factors to be considered in-
clude—

(1) Extent and difficulty of the work
done by the contractor as compared
with the total work required by the
contract (engineering estimates of the
percentage of completion ordinarily
should not be required, but if available
should be considered);

(2) Engineering work, production
scheduling, planning, technical study
and supervision, and other necessary
services;

(3) Efficiency of the contractor, with
particular regard to—

(i) Attainment of quantity and qual-
ity production;

(ii) Reduction of costs;

(iii) Economic use of materials, fa-
cilities, and manpower; and

(iv) Disposition of termination inven-
tory;

(4) Amount and source of capital and
extent of risk assumed;

(6) Inventive and developmental con-
tributions, and cooperation with the
Government and other contractors in
supplying technical assistance;

(6) Character of the business, includ-
ing the source and nature of materials
and the complexity of manufacturing
techniques;

(7) The rate of profit that the con-
tractor would have earned had the con-
tract been completed;

(8) The rate of profit both parties
contemplated at the time the contract
was negotiated; and

(9) Character and difficulty of sub-
contracting, including selection, place-
ment, and management of sub-
contracts, and effort in negotiating
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