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agreement restricting sales by subcontrac-
tors results in the Federal Government being 
treated differently from any other prospec-
tive purchaser for the sale of the commercial 
item(s).

[50 FR 35479, Aug. 30, 1985, as amended at 60 
FR 34761, July 3, 1995; 60 FR 48251, Sept. 18, 
1995; 61 FR 39198, July 26, 1996]

52.203–7 Anti-Kickback Procedures. 
As prescribed in 3.502–3, insert the 

following clause:

ANTI-KICKBACK PROCEDURES (JUL 1995) 

(a) Definitions.
Kickback, as used in this clause, means any 

money, fee, commission, credit, gift, gra-
tuity, thing of value, or compensation of any 
kind which is provided, directly or indi-
rectly, to any prime Contractor, prime Con-
tractor employee, subcontractor, or subcon-
tractor employee for the purpose of improp-
erly obtaining or rewarding favorable treat-
ment in connection with a prime contract or 
in connection with a subcontract relating to 
a prime contract. 

Person, as used in this clause, means a cor-
poration, partnership, business association 
of any kind, trust, joint-stock company, or 
individual. 

Prime contract, as used in this clause, 
means a contract or contractual action en-
tered into by the United States for the pur-
pose of obtaining supplies, materials, equip-
ment, or services of any kind. 

Prime Contractor, as used in this clause, 
means a person who has entered into a prime 
contract with the United States. 

Prime Contractor employee, as used in this 
clause, means any officer, partner, employee, 
or agent of a prime Contractor. 

Subcontract, as used in this clause, means a 
contract or contractual action entered into 
by a prime Contractor or subcontractor for 
the purpose of obtaining supplies, materials, 
equipment, or services of any kind under a 
prime contract. 

Subcontractor, as used in this clause, (1) 
means any person, other than the prime Con-
tractor, who offers to furnish or furnishes 
any supplies, materials, equipment, or serv-
ices of any kind under a prime contract or a 
subcontract entered into in connection with 
such prime contract, and (2) includes any 
person who offers to furnish or furnishes gen-
eral supplies to the prime Contractor or a 
higher tier subcontractor. 

Subcontractor employee, as used in this 
clause, means any officer, partner, employee, 
or agent of a subcontractor. 

(b) The Anti-Kickback Act of 1986 (41 
U.S.C. 51–58) (the Act), prohibits any person 
from— 

(1) Providing or attempting to provide or 
offering to provide any kickback; 

(2) Soliciting, accepting, or attempting to 
accept any kickback; or 

(3) Including, directly or indirectly, the 
amount of any kickback in the contract 
price charged by a prime Contractor to the 
United States or in the contract price 
charged by a subcontractor to a prime Con-
tractor or higher tier subcontractor. 

(c)(1) The Contractor shall have in place 
and follow reasonable procedures designed to 
prevent and detect possible violations de-
scribed in paragraph (b) of this clause in its 
own operations and direct business relation-
ships. 

(2) When the Contractor has reasonable 
grounds to believe that a violation described 
in paragraph (b) of this clause may have oc-
curred, the Contractor shall promptly report 
in writing the possible violation. Such re-
ports shall be made to the inspector general 
of the contracting agency, the head of the 
contracting agency if the agency does not 
have an inspector general, or the Depart-
ment of Justice. 

(3) The Contractor shall cooperate fully 
with any Federal agency investigating a pos-
sible violation described in paragraph (b) of 
this clause. 

(4) The Contracting Officer may (i) offset 
the amount of the kickback against any 
monies owed by the United States under the 
prime contract and/or (ii) direct that the 
Prime Contractor withhold, from sums owed 
a subcontractor under the prime contract, 
the amount of any kickback. The Con-
tracting Officer may order the monies with-
held under subdivision (c)(4)(ii) of this clause 
be paid over to the Government unless the 
Government has already offset those monies 
under subdivision (c)(4)(i) of this clause. In 
either case, the Prime Contractor shall no-
tify the Contracting Officer when the monies 
are withheld. 

(5) The Contractor agrees to incorporate 
the substance of this clause, including this 
subparagraph (c)(5) but excepting subpara-
graph (c)(1), in all subcontracts under under 
this contract which exceed $100,000.

[52 FR 6122, Feb. 27, 1987, as amended at 53 
FR 34228, Sept. 2, 1988; 53 FR 36028, Sept. 16, 
1988; 60 FR 34761, July 3, 1995]

52.203–8 Cancellation, Rescission, and 
Recovery of Funds for Illegal or Im-
proper Activity. 

As prescribed in 3.104–9(a), insert the 
following clause:

CANCELLATION, RESCISSION, AND RECOVERY OF 
FUNDS FOR ILLEGAL OR IMPROPER ACTIVITY 
(JAN 1997) 

(a) If the Government receives information 
that a contractor or a person has engaged in 
conduct constituting a violation of sub-
section (a), (b), (c), or (d) of Section 27 of the 
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Office of Federal Procurement Policy Act (41 
U.S.C. 423) (the Act), as amended by section 
4304 of the National Defense Authorization 
Act for Fiscal Year 1996 (Pub. L. 104–106), the 
Government may— 

(1) Cancel the solicitation, if the contract 
has not yet been awarded or issued; or 

(2) Rescind the contract with respect to 
which— 

(i) The Contractor or someone acting for 
the Contractor has been convicted for an of-
fense where the conduct constitutes a viola-
tion of subsection 27 (a) or (b) of the Act for 
the purpose of either— 

(A) Exchanging the information covered by 
such subsections for anything of value; or 

(B) Obtaining or giving anyone a competi-
tive advantage in the award of a Federal 
agency procurement contract; or 

(ii) The head of the contracting activity 
has determined, based upon a preponderance 
of the evidence, that the Contractor or some-
one acting for the Contractor has engaged in 
conduct constituting an offense punishable 
under subsection 27(e)(1) of the Act. 

(b) If the Government rescinds the con-
tract under paragraph (a) of this clause, the 
Government is entitled to recover, in addi-
tion to any penalty prescribed by law, the 
amount expended under the contract. 

(c) The rights and remedies of the Govern-
ment specified herein are not exclusive, and 
are in addition to any other rights and rem-
edies provided by law, regulation, or under 
this contract.

(End of clause) 

[62 FR 233, Jan. 2, 1997; 62 FR 10710, Mar. 10, 
1997, as amended at 67 FR 13063, Mar. 20, 2002]

52.203–9 [Reserved]

52.203–10 Price or Fee Adjustment for 
Illegal or Improper Activity. 

As prescribed in 3.104–9(b) insert the 
following clause:

PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR 
IMPROPER ACTIVITY (JAN 1997) 

(a) The Government, at its election, may 
reduce the price of a fixed-price type con-
tract and the total cost and fee under a cost-
type contract by the amount of profit or fee 
determined as set forth in paragraph (b) of 
this clause if the head of the contracting ac-
tivity or designee determines that there was 
a violation of subsection 27 (a), (b), or (c) of 
the Office of Federal Procurement Policy 
Act, as amended (41 U.S.C. 423), as imple-
mented in section 3.104 of the Federal Acqui-
sition Regulation. 

(b) The price or fee reduction referred to in 
paragraph (a) of this clause shall be— 

(1) For cost-plus-fixed-fee contracts, the 
amount of the fee specified in the contract at 
the time of award; 

(2) For cost-plus-incentive-fee conrtracts, 
the target fee specified in the contract at the 
time of award, notwithstanding any min-
imum fee or ‘‘fee floor’’ specified in the con-
tract. 

(3) For cost-plus-award-fee contracts— 
(i) The base fee established in the contract 

at the time of contract award; 
(ii) If no base fee is specified in the con-

tract, 30 percent of the amount of each 
award fee otherwise payable to the Con-
tractor for each award fee evaluation period 
or at each award fee determination point. 

(4) For fixed-price-incentive contracts, the 
Government may— 

(i) Reduce the contract target price and 
contract target profit both by an amount 
equal to the initial target profit specified in 
the contract at the time of contract award; 
or 

(ii) If an immediate adjustment to the con-
tract target price and contract target profit 
would have a significant adverse impact on 
the incentive price revision relationship 
under the contract, or adversely affect the 
contract financing provisions, the Con-
tracting Officer may defer such adjustment 
until establishment of the total final price of 
the contract. The total final price estab-
lished in accordance with the incentive price 
revision provisions of the contract shall be 
reduced by an amount equal to the initial 
target profit specified in the contract at the 
time of contract award and such reduced 
price shall be the total final contract price. 

(5) For firm-fixed-price contracts, by 10 
percent of the initial contract price or a 
profit amount determined by the Con-
tracting Officer from records or documents 
in existence prior to the date of the contract 
award. 

(c) The Government may, at its election, 
reduce a prime contractor’s price or fee in 
accordance with the procedures of paragraph 
(b) of this clause for violations of the Act by 
its subcontractors by an amount not to ex-
ceed the amount of profit or fee reflected in 
the subcontract at the time the subcontract 
was first definitively priced. 

(d) In addition to the remedies in para-
graphs (a) and (c) of this clause, the Govern-
ment may terminate this contract for de-
fault. The rights and remedies of the Govern-
ment specified herein are not exclusive, and 
are in addition to any other rights and rem-
edies provided by law or under this contract.

(End of clause) 

[55 FR 36797, Sept. 6, 1990, as amended at 62 
FR 233, Jan. 2, 1997]

VerDate 0ct<31>2002 01:25 Nov 06, 2002 Jkt 197194 PO 00000 Frm 00021 Fmt 8010 Sfmt 8010 Y:\SGML\197194T.XXX 197194T


