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52.233-3 Protest After Award.

As prescribed in 33.106(b), insert the
following clause:

PROTEST AFTER AWARD (AUG 1996)

(a) Upon receipt of a notice of protest (as
defined in FAR 33.101) or a determination
that a protest is likely (see FAR 33.102(d)),
the Contracting Officer may, by written
order to the Contractor, direct the Con-
tractor to stop performance of the work
called for by this contract. The order shall
be specifically identified as a stop-work
order issued under this clause. Upon receipt
of the order, the Contractor shall imme-
diately comply with its terms and take all
reasonable steps to minimize the incurrence
of costs allocable to the work covered by the
order during the period of work stoppage.
Upon receipt of the final decision in the pro-
test, the Contracting Officer shall either—

(1) Cancel the stop-work order; or

(2) Terminate the work covered by the
order as provided in the Default, or the Ter-
mination for Convenience of the Govern-
ment, clause of this contract.

(b) If a stop-work order issued under this
clause is canceled either before or after a
final decision in the protest, the Contractor
shall resume work. The Contracting Officer
shall make an equitable adjustment in the
delivery schedule or contract price, or both,
and the contract shall be modified, in writ-
ing, accordingly, if—

(1) The stop-work order results in an in-
crease in the time required for, or in the
Contractor’s cost properly allocable to, the
performance of any part of this contract; and

(2) The Contractor asserts its right to an
adjustment within 30 days after the end of
the period of work stoppage; provided, that if
the Contracting Officer decides the facts jus-
tify the action, the Contracting Officer may
receive and act upon a proposal submitted at
any time before final payment under this
contract.

(c) If a stop-work order is not canceled and
the work covered by the order is terminated
for the convenience of the Government, the
Contracting Officer shall allow reasonable
costs resulting from the stop-work order in
arriving at the termination settlement.

(d) If a stop-work order is not canceled and
the work covered by the order is terminated
for default, the Contracting Officer shall
allow, by equitable adjustment or otherwise,
reasonable costs resulting from the stop-
work order.

(e) The Government’s rights to terminate
this contract at any time are not affected by
action taken under this clause.

(f) If, as the result of the Contractor’s in-
tentional or negligent misstatement, mis-
representation, or miscertification, a protest
related to this contract is sustained, and the
Government pays costs, as provided in FAR
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33.102(b)(2) or 33.104(h)(1), the Government
may require the Contractor to reimburse the
Government the amount of such costs. In ad-
dition to any other remedy available, and
pursuant to the requirements of subpart 32.6,
the Government may collect this debt by off-
setting the amount against any payment due
the Contractor under any contract between
the Contractor and the Government.

(End of clause)

Alternate I (JUN 1985). As prescribed
in 33.106(b), substitute in paragraph
(a)(2) the words ‘‘the Termination
clause of this contract” for the words
““the Default, or the Termination for
Convenience of the Government clause
of this contract.” In paragraph (b) sub-
stitute the words ‘‘an equitable adjust-
ment in the delivery schedule, the esti-
mated cost, the fee, or a combination
thereof, and in any other terms of the
contract that may be affected’’ for the
words ‘‘an equitable adjustment in the
delivery schedule or contract price, or
both.”

[60 FR 25681, June 20, 1985, as amended at 54
FR 29284, July 11, 1989; 60 FR 48231, 48276,
Sept. 18, 1995; 61 FR 41472, Aug. 8, 1996]

52.234-1 Industrial Resources Devel-
oped Under Defense Production Act
Title IIIL.

As prescribed at 34.104, insert the fol-
lowing clause:

INDUSTRIAL RESOURCES DEVELOPED UNDER
DEFENSE PRODUCTION AcCT TITLE III (DEC
1994)

(a) Definitions.

Title 111 industrial resource means materials,
services, processes, or manufacturing equip-
ment (including the processes, technologies,
and ancillary services for the use of such
equipment) established or maintained under
the authority of Title III, Defense Produc-
tion Act (50 U.S.C. App. 2091-2093).

Title III project contractor means a Con-
tractor that has received assistance for the
development or manufacture of an industrial
resource under 50 U.S.C. App. 2091-2093, De-
fense Production Act.

(b) The Contractor shall refer any request
from a Title III project contractor for test-
ing and qualification of a Title III industrial
resource to the Contracting Officer.

(c) Upon the direction of the Contracting
Officer, the Contractor shall test Title III in-
dustrial resources for qualification. The Con-
tractor shall provide the test results to the
Defense Production Act Office, Title III Pro-
gram, located at Wright Patterson Air Force
Base, Ohio 45433-7739.
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(d) When the Contracting Officer modifies
the contract to direct testing pursuant to
this clause, the Government will provide the
Title III industrial resource to be tested and
will make an equitable adjustment in the
contract for the costs of testing and quali-
fication of the Title III industrial resource.

(e) The Contractor agrees to insert the sub-
stance of this clause, including paragraph
(e), in every subcontract issued in perform-
ance of this contract.

(End of clause)

[69 FR 67048, Dec. 28, 1994; 60 FR 5870, Jan. 31,
1995]

52.235 [Reserved]

52.236-1 Performance of Work by the
Contractor.

As prescribed in 36.501(b), insert the
following clause in solicitations and
contracts when a fixed-price construc-
tion contract is contemplated and the
contract amount is expected to exceed
$1,000,000. The contracting officer may
insert the clause in solicitations and
contracts when a fixed-price construc-
tion contract is contemplated and the
contract amount is expected to be
$1,000,000 or less. Complete the clause
by inserting the appropriate percent-
age consistent with the complexity and
magnitude of the work and customary
or necessary specialty subcontracting
(see 36.501(a)).

PERFORMANCE OF WORK BY THE CONTRACTOR
(APR 1984)

The Contractor shall perform on the site,
and with its own organization, work equiva-
lent to at least [insert the appropriate
number in words followed by numerals in paren-
theses] percent of the total amount of work
to be performed under the contract. This per-
centage may be reduced by a supplemental
agreement to this contract if, during per-
forming the work, the Contractor requests a
reduction and the Contracting Officer deter-
mines that the reduction would be to the ad-
vantage of the Government.

(End of clause)

52.236-2 Differing Site Conditions.
As prescribed in 36.502, insert the fol-
lowing clause:
DIFFERING SITE CONDITIONS (APR 1984)

(a) The Contractor shall promptly, and be-
fore the conditions are disturbed, give a
written notice to the Contracting Officer of
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(1) subsurface or latent physical conditions
at the site which differ materially from
those indicated in this contract, or (2) un-
known physical conditions at the site, of an
unusual nature, which differ materially from
those ordinarily encountered and generally
recognized as inhering in work of the char-
acter provided for in the contract.

(b) The Contracting Officer shall inves-
tigate the site conditions promptly after re-
ceiving the notice. If the conditions do mate-
rially so differ and cause an increase or de-
crease in the Contractor’s cost of, or the
time required for, performing any part of the
work under this contract, whether or not
changed as a result of the conditions, an eq-
uitable adjustment shall be made under this
clause and the contract modified in writing
accordingly.

(c) No request by the Contractor for an eq-
uitable adjustment to the contract under
this clause shall be allowed, unless the Con-
tractor has given the written notice re-
quired; provided, that the time prescribed in
(a) above for giving written notice may be
extended by the Contracting Officer.

(d) No request by the Contractor for an eq-
uitable adjustment to the contract for dif-
fering site conditions shall be allowed if
made after final payment under this con-
tract.

(End of clause)

[48 FR 42478, Sept. 19, 1983, as amended at 60
FR 34761, July 3, 1995]

52.236-3 Site Investigation and Condi-
tions Affecting the Work.

As prescribed in 36.503, insert the fol-
lowing clause:

SITE INVESTIGATION AND CONDITIONS
AFFECTING THE WORK (APR 1984)

(a) The Contractor acknowledges that it
has taken steps reasonably necessary to as-
certain the nature and location of the work,
and that it has investigated and satisfied
itself as to the general and local conditions
which can affect the work or its cost, includ-
ing but not limited to (1) conditions bearing
upon transportation, disposal, handling, and
storage of materials; (2) the availability of
labor, water, electric power, and roads; (3)
uncertainties of weather, river stages, tides,
or similar physical conditions at the site; (4)
the conformation and conditions of the
ground; and (5) the character of equipment
and facilities needed preliminary to and dur-
ing work performance. The Contractor also
acknowledges that it has satisfied itself as to
the character, quality, and quantity of sur-
face and subsurface materials or obstacles to
be encountered insofar as this information is
reasonably ascertainable from an inspection
of the site, including all exploratory work
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