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(iv) Any insurance covering any part of or 
interest in such commingled property; 

(2) The Contractor shall make such repairs, 
replacements, and renovations of the lost, 
destroyed, or damaged facilities, or take 
such other action as the Contracting Officer 
may direct in writing; and 

(3) The Contractor shall perform its obliga-
tions under this paragraph (g) at Govern-
ment expense, except to the extent that the 
Contractor is liable for such damage, de-
struction, or loss under the terms of this 
clause, and except as any damage, destruc-
tion, or loss is compensated by insurance. 

(h) The Government is not obliged to re-
place or repair the facilities that have been 
lost, destroyed, or damaged. If the Govern-
ment does not replace or repair the facili-
ties, the right of the parties to an equitable 
adjustment in delivery or performance dates, 
price, or both, and in any other contractual 
condition of the related contracts affected 
shall be governed by the terms and condi-
tions of those contracts. 

(i) Except to the extent of any loss or de-
struction of, or damage to, the facilities for 
which the Contractor is relieved of liability, 
the facilities shall be returned to the Gov-
ernment or otherwise disposed of under the 
terms of this contract (1) in as good condi-
tion as when received by the Contractor, (2) 
improved, or (3) as required under the terms 
of this contract, less ordinary wear and tear. 

(j) If the Contractor is in any way com-
pensated (excepting proceeds from use and 
occupancy insurance, the cost of which is 
not borne directly or indirectly by the Gov-
ernment) for any loss or destruction of, or 
damage to, the facilities, the Contractor, as 
directed by the Contracting Officer, shall— 

(1) Use the proceeds to repair, renovate, or 
replace the facilities involved; or 

(2) Pay such proceeds to the Government. 
(k) The Contractor shall do nothing to 

prejudice the Government’s right to recover 
against third parties for any loss or destruc-
tion of, or damage to, the facilities. Upon the 
request of the Contracting Officer, the Con-
tractor shall furnish to the Government, at 
Government expense, all reasonable assist-
ance and cooperation (including the prosecu-
tion of suit and the execution of instruments 
of assignment in favor of the Government) in 
obtaining recovery.

(End of clause) 

[48 FR 42478, Sept. 19, 1983, as amended at 62 
FR 239, Jan. 2, 1997]

52.245–9 Use and Charges. 
As prescribed in 45.302–6(c), insert the 

following clause in solicitations and 
contracts (1) when a consolidated fa-
cilities contract or a facilities use con-
tract or (2) when a fixed-price contract 

is contemplated, and Government pro-
duction and research property is pro-
vided other than on a rent-free basis. If 
the conditions specified in 45.403(a) 
apply, the contracting officer shall 
modify the clause, as appropriate.

USE AND CHARGES (APR 1984) 

(a) The Contractor may use the facilities 
without charge in the performance of— 

(1) Contracts with the Government that 
specifically authorize such use without 
charge; 

(2) Subcontracts of any tier under Govern-
ment prime contracts if the Contracting Of-
ficer having cognizance of the prime con-
tract (i) approves a subcontract specifically 
authorizing such use or (ii) otherwise au-
thorizes such use in writing; and 

(3) Other work, if the Contracting Officer 
specifically authorizes in writing use with-
out charge for such work. 

(b) If granted written permission by the 
Contracting Officer, or if it is specifically 
provided for in the Schedule, the Contractor 
may use the facilities for a rental fee for 
work other than that provided in paragraph 
(a). Authorizing such use of the facilities 
does not waive any rights of the Government 
to terminate the Contractor’s right to use 
the facilities. The rental fee shall be deter-
mined in accordance with the following para-
graphs. 

(c) The following bases are or shall be es-
tablished in writing for the rental computa-
tion prescribed in paragraphs (d) and (e) 
below in advance of any use of the facilities 
on a rental basis: 

(1) The rental rates shall be those set forth 
in Table I. 

(2) The acquisition cost of the facilities 
shall be the total cost to the Government, as 
determined by the Contracting Officer, and 
includes the cost of transportation and in-
stallation, if borne by the Government. 

(i) When Government-owned special tool-
ing or accessories are rented with any of the 
facilities, the acquisition cost of the facili-
ties shall be increased by the total cost to 
the Government of such tooling or acces-
sories, as determined by the Contracting Of-
ficer. 

(ii) When any of the facilities are substan-
tially improved at Government expense, the 
acquisition cost of the facilities shall be in-
creased by the increase in value that the im-
provement represents, as determined by the 
Contracting Officer. 

(iii) The determinations of the Contracting 
Officer under this subparagraph (c)(2) shall 
be final. 

(3) For the purpose of determining the 
amount of rental due under paragraph (d), 
the rental period shall be not less than 1 
month nor more than 6 months, as approved 
by the Contracting Officer. 
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(4) For the purpose of computing any cred-
it under paragraph (e), the unit in deter-
mining the amount of use of the facilities 
shall be direct labor hours, sales, hours of 
use, or any other unit of measure that will 
result in an equitable apportionment of the 
rental charge, as approved by the Con-
tracting Officer. 

(d) The Contractor shall compute the 
amount of rentals to be paid for each rental 
period by applying the appropriate rental 
rates to the acquisition cost of such facili-
ties as may have been authorized for use in 
advance for the rental period. 

(e) The full rental charge for each period 
shall be reduced by a credit. The credit 
equals the rental amount that would other-
wise be properly allocable to the work for 
which the facilities were used without 
charge under paragraph (a). The credit shall 
be computed by multiplying the full rental 
for the rental period by a fraction in which 
the numerator is the amount of use of the fa-
cilities by the Contractor without charge 
during the period, and the denominator is 
the total amount of use of the facilities by 
the Contractor during the period. 

(f) Within 90 days after the close of each 
rental period, the Contractor shall submit to 
the Contracting Officer a written statement 
of the use made of the facilities by the Con-
tractor and the rental due the Government. 
At the same time, the Contractor shall make 
available such records and data as are deter-
mined by the Contracting Officer to be nec-
essary to verify the information contained in 
the statement. 

(g) If the Contractor fails to submit the in-
formation as required in paragraph (f) above, 
the Contractor shall be liable for the full 
rental for the period. However, if the Con-
tractor’s failure to submit was not the fault 
of the Contractor, the Contracting Officer 
shall grant to the Contractor in writing a 
reasonable extension of time to submit. 

(h) Unless otherwise directed in writing by 
the Contracting Officer, the Contractor shall 
give priority in the use of the facilities to 
performing contracts and subcontracts of the 
Contracting Officer having cognizance of the 
facilities and shall not undertake any work 
involving the use of the facilities that would 
interfere with performing existing Govern-
ment contracts or subcontracts. 

(i) Concurrently with the submission of the 
written statement prescribed by paragraph 
(f) of this clause, the Contractor shall pay 
the rental due the Government under this 
clause. Payment shall be by check made pay-
able to the office designated for contract ad-
ministration and mailed or delivered to the 
Contracting Officer. Receipt and acceptance 
by the Government of the Contractor’s check 
pursuant to this paragraph shall constitute 
an accord and satisfaction of the final 
amount due the Government hereunder, un-

less the Contractor is notified in writing 
within 180 days following receipt that the 
amount received is not regarded by the Gov-
ernment as the final amount due. 

(j) If the Contractor uses any item of the 
facilities without authorization, the Con-
tractor shall be liable for the full monthly 
rental, without credit, for such item for each 
month or part of a month in which such un-
authorized use occurs; provided, however, 
that the agency head concerned may, in 
writing, waive the Contractor’s liability for 
such unauthorized use if the agency head de-
termines that without such a waiver gross 
inequity would result. The acceptance of any 
rental by the Government under this clause 
shall not be construed as a waiver or relin-
quishment of any rights it may have against 
the Contractor growing out of the Contrac-
tor’s unauthorized use of the facilities or any 
other failure to perform this contract ac-
cording to its terms. 

TABLE I 

RENTAL RATES 

(i) For real property and associated fix-
tures, a fair and reasonable rental shall be 
established, based on sound commercial 
practice. 

(ii) For plant equipment of the types cov-
ered in Federal Supply classes 3405, 3408, 3410, 
and 3411 through 3419, machine tools; and in 
3441 through 3449, secondary metal forming 
and cutting machines, the following monthly 
rates shall apply:

Age of Equipment Monthly Rental 
Rate 

Under 2 years old ........................................ 3.0 percent 
Over 2 to 3 years old ................................... 2.0 percent 
Over 3 to 6 years old ................................... 1.5 percent 
Over 6 to 10 years old ................................. 1.0 percent 
Over 10 years old ........................................ 0.75 percent 

The age of each item of the equipment shall 
be based on the year in which it was manu-
factured, with a birthday on January 1 of 
each year thereafter. For example, an item 
of equipment manufactured on July 15, 1978, 
will be considered to be over 1 year old on and 
after January 1, 1979, and over 2 years old on 
and after January 1, 1980. 

(iii) For personal property and equipment 
not covered in (i) or (ii) above, a rental shall 
be established at not less than the prevailing 
commercial rate, if any, or, in the absence of 
such rate, not less than 2 percent per month 
for electronic test equipment and auto-
motive equipment and not less than 1 per-
cent per month for all other property and 
equipment.
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(End of clause)

52.245–10 Government Property 
(Facilities Acquisition). 

As prescribed in 45.302–6(d), insert the 
following clause in solicitations and 
contracts when a facilities acquisition 
contract is contemplated:

GOVERNMENT PROPERTY (FACILITIES 
ACQUISITION) (MAR 1996) 

(a) Definitions. 
Facilities, as used in this clause, means all 

property provided under this facilities con-
tract. 

Related contract, as used in this clause, 
means a Government contract or sub-
contract for supplies or services under which 
the use of the facilities is or may be author-
ized. 

(b) Facilities to be provided. (1) The Con-
tractor, at Government expense and subject 
to the provisions of this contract, shall ac-
quire, construct, or install the facilities and 
perform the related work as described in the 
Schedule. 

(2) The Government, subject to the provi-
sions of this contract, shall furnish to the 
Contractor the facilities identified in the 
Schedule as Government-furnished facilities. 
The Contractor, at Government expense, 
shall perform the work with respect to those 
Government-furnished facilities as is de-
scribed in the Schedule. 

(c) Title in the facilities. (1) The Government 
shall retain title to all Government-fur-
nished property. 

(2) Title to all facilities and components 
shall pass to and vest in the Government 
upon delivery by the vendor of all such items 
purchased by the Contractor for which it is 
entitled to be reimbursed as a direct item of 
cost under this contract. 

(3) Title to other property, the cost of 
which is reimbursable to the Contractor 
under this contract, shall pass to and vest in 
the Government upon— 

(i) Issuance of the property for use in per-
forming this contract; 

(ii) Commencement of processing or use of 
the property in performing this contract; or 

(iii) Reimbursement of the cost of the 
property by the Government, whichever oc-
curs first. 

(4) Title to the facilities shall not be af-
fected by their incorporation into, or attach-
ment to, any property not owned by the Gov-
ernment, nor shall any item of the facilities 
become a fixture or lose its identity as per-
sonal property by being attached to any real 
property. The Contractor shall keep the fa-
cilities free and clear of all liens and encum-
brances and, except as otherwise authorized 
by this contract or by the Contracting Offi-
cer, shall not remove or otherwise part with 

possession of, or permit the use by others of, 
any of the facilities. 

(5) The Contractor may, with the written 
approval of the Contracting Officer, install, 
arrange, or rearrange, on Government-fur-
nished premises, readily movable machinery, 
equipment, and other items belonging to the 
Contractor. Title to any such item shall re-
main in the Contractor even though it may 
be attached to real property owned by the 
Government, unless the Contracting Officer 
determines that it is so permanently at-
tached that removal would cause substantial 
injury to Government property. 

(6) The Contractor shall not construct or 
install, at its own expense, any fixed im-
provement or structural alterations in Gov-
ernment buildings or other real property 
without advance written approval of the 
Contracting Officer. Fixed improvement, or 
structural alterations, as used herein, means 
any alteration or improvement in the nature 
of the building or other real property, that, 
after completion, cannot be removed without 
substantial loss of value or damage to the 
premises. The term does not include founda-
tions for production equipment. 

(d) Property control. The Contractor shall 
maintain property control procedures and 
records and a system of identification of the 
facilities in accordance with the provisions 
of Federal Acquisition Regulation (FAR) 
subpart 45.5 in effect on the date of this con-
tract. The provisions of FAR 45.5 are hereby 
incorporated by reference and made a part of 
this contract. 

(e) Access. The Government and any per-
sons designated by it shall, at all reasonable 
times, have access to the premises where any 
of the facilities are located. 

(f) Indemnification of the Government. The 
Contractor shall indemnify the Government 
and hold it harmless against claims for in-
jury to persons or damage to property of the 
Contractor or others arising from the Con-
tractor’s possession or use of the facilities, 
except as specified in the clause at FAR 
52.228–7, Insurance—Liability to Third Per-
sons. However, the provisions of the Contrac-
tor’s related contracts shall govern any as-
sumption of liability by the Government for 
claims arising under such related contracts. 

(g) Late delivery, diversion, and substitution. 
(1) The Government shall not be liable for 
breach of contract for any delay in delivery 
or nondelivery of facilities to be furnished 
under this contract. 

(2) The Government has the right, at its 
expense, to divert the facilities under this 
contract by directing the Contractor to— 

(i) Deliver any of the facilities to locations 
other than those specified in the Schedule; 
or 

(ii) Assign purchase orders or subcontracts 
for any of the facilities to the Government 
or third parties. 
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