706.003

Subpart 706.3—Other Than Full and Open
Competition

706.302-5 Authorized or required by statute.

706.302-70 Impairment of foreign aid pro-
grams.

706.302-71 Small disadvantaged businesses.

706.303-1 Requirements.

Subpart 706.5—Competition Advocates

706.501 Requirement.

AUTHORITY: Sec. 621, Pub. L. 87-195, 75 Stat.
445 (22 U.S.C. 2381), as amended; E.O. 12163,
Sept. 29, 1979, 44 FR 56673, 3 CFR, 1979 Comp.,
p. 435; 40 U.S.C. 474.

706.003 Definitions.

Procuring activity means ‘‘contracting
activity”’, as defined in 702.170-3.

[60 FR 40528, Oct. 4, 1985]
Subparts 706.1-706.2 [Reserved]

Subpart 706.3—0Other Than Full
and Open Competition

706.302-5 Authorized or required by
statute.

Certain annual appropriations acts
authorize USAID to contract with cer-
tain disadvantaged enterprises using
other than full and open competition.
The provisions implementing this au-
thority are set forth in 706.302-71 and
part 726.

[568 FR 8702, Feb. 17, 1993, as amended at 62
FR 40467, July 29, 1997]

706.302-70 Impairment of foreign aid
programs.

(a) Authority. (1) Citation: 40 U.S.C.
474.

(2) Full and open competition need
not be obtained when it would impair
or otherwise have an adverse effect on
programs conducted for the purposes of
foreign aid, relief, and rehabilitation.

(b) Application. This authority may
be used for:

(1) An award under section 636(a)(3) of
the Foreign Assistance Act of 1961, as
amended, involving a personal services
contractor serving abroad;

(2) An award of $250,000 or less by an
overseas contracting activity;

(3)(i) An award for which the Assist-
ant Administrator responsible for the
project or program makes a formal
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written determination, with supporting
findings, that compliance with full and
open competition procedures would im-
pair foreign assistance objectives, and
would be inconsistent with the fulfill-
ment of the foreign assistance pro-
gram; or

(ii) Awards for countries, regions,
projects, or programs for which the Ad-
ministrator of USAID makes a formal
written determination, with supporting
findings, that compliance with full and
open competition procedures would im-
pair foreign assistance objectives, and
would be inconsistent with the fulfill-
ment of the foreign assistance pro-
gram.

(4) Awards under AIDAR 715.370-1
(Title XII selection procedure—gen-
eral) or 715.370-2 (Title XII selection
procedure—collaborative assistance).

(5) An award for the continued provi-
sion of highly specialized services when
award to another resource would result
in substantial additional costs to the
government or would result in unac-
ceptable delays.

(¢c) Limitations. (1) Offers shall be re-
quested from as many potential
offerors as is practicable under the cir-
cumstances. While the authority at
706.302-70(b)(b) is for use when the con-
tracting officer determines that the in-
cumbent contractor is the only prac-
ticable, potential offeror, the require-
ment to publicize the intended award,
as required in FAR 5.201, still applies.

(2) The contract file must include ap-
propriate explanation and support jus-
tifying the award without full and open
competition, as provided in FAR 6.303,
except that determinations made under
706.302-70(b)(3) will not be subject to
the requirement for contracting officer
certification or to approvals in accord
with FAR 6.304.

(3) The authority in 706.302-70(b)(3)(1)
shall be used only when no other au-
thority provided in FAR 6.302 or
AIDAR 706.302 is suitable. The specific
foreign assistance objective which
would be impaired must be identified
and explained in the written deter-
mination and finding. Prior consulta-
tion with the Agency Competition Ad-
vocate (see 706.501) is required before
executing the written determination
and finding, and this consultation must



