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though the specifications or data may
have been paid for separately or in the
price of the product; or

(ii) Situations in which contractors,
acting as industry representatives,
help Government agencies prepare, re-
fine, or coordinate specifications, re-
gardless of source, provided this assist-
ance is supervised and controlled by
Government representatives.

(2) If a single contractor drafts com-
plete specifications for mnondevelop-
mental equipment, it should be elimi-
nated for a reasonable time from com-
petition for production based on the
specifications. This should be done in
order to avoid a situation in which the
contractor could draft specifications
favoring its own products or capabili-
ties. In this way the Government can
be assured of getting unbiased advice
as to the content of the specifications
and can avoid allegations of favoritism
in the award of production contracts.

(3) In development work, it is normal
to select firms that have done the most
advanced work in the field. These firms
can be expected to design and develop
around their own prior knowledge. De-
velopment contractors can frequently
start production earlier and more
knowledgeably than firms that did not
participate in the development, and
this can affect the time and quality of
production, both of which are impor-
tant to the Government. In many in-
stances the Government may have fi-
nanced the development. Thus, while
the development contractor has a com-
petitive advantage, it is an unavoidable
one that is not considered unfair; hence
no prohibition should be imposed.

(b)(1) If a contractor prepares, or as-
sists in preparing, a work statement to
be used in competitively acquiring a
system or services—or provides mate-
rial leading directly, predictably, and
without delay to such a work state-
ment—that contractor may not supply
the system, major components of the
system, or the services unless—

(1) It is the sole source;

(ii) It has participated in the develop-
ment and design work; or

(iii) More than one contractor has
been involved in preparing the work
statement.

(2) Agencies should normally prepare
their own work statements. When con-
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tractor assistance is necessary, the
contractor might often be in a position
to favor its own products or capabili-
ties. To overcome the possibility of
bias, contractors are prohibited from
supplying a system or services acquired
on the basis of work statements grow-
ing out of their services, unless ex-
cepted in subparagraph (1) above.

(3) For the reasons given in 9.505-
2(a)(3), no prohibitions are imposed on
development and design contractors.

9.505-3 Providing evaluation services.

Contracts for the evaluation of offers
for products or services shall not be
awarded to a contractor that will
evaluate its own offers for products or
services, or those of a competitor,
without proper safeguards to ensure
objectivity to protect the Govern-
ment’s interests.

[62 FR 12694, Mar. 17, 1997]

9.505-4 Obtaining access to propri-
etary information.

(a) When a contractor requires pro-
prietary information from others to
perform a Government contract and
can use the leverage of the contract to
obtain it, the contractor may gain an
unfair competitive advantage unless
restrictions are imposed. These restric-
tions protect the information and en-
courage companies to provide it when
necessary for contract performance.
They are not intended to protect infor-
mation (1) furnished voluntarily with-
out limitations on its use or (2) avail-
able to the Government or contractor
from other sources without restriction.

(b) A contractor that gains access to
proprietary information of other com-
panies in performing advisory and as-
sistance services for the Government
must agree with the other companies
to protect their information from un-
authorized use or disclosure for as long
as it remains proprietary and refrain
from using the information for any
purpose other than that for which it
was furnished. The contracting officer
shall obtain copies of these agreements
and ensure that they are properly exe-
cuted.

(c) Contractors also obtain propri-
etary and source selection information
by acquiring the services of marketing
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