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and timely advice of Patent Counsel re-
garding any situation not in conform-
ance with this subpart and prescribed 
clauses, including the inclusion or 
modification of alternate paragraphs of 
the Rights in Data clause at 48 CFR 
52.227–14, as amended at 48 CFR 
927.409(a), the exclusion of specific 
items from said clause, the exclusion of 
the Additional Technical Data Require-
ments clause at 48 CFR 52.227–16, and 
the inclusion of any special provisions 
in a particular contract. 

[63 FR 10505, Mar. 4, 1998]

927.404 Rights in technical data in 
subcontracts. (DOE coverage—para-
graphs (g), (k), (l), and (m)) 

(g)(4) Contractors are required by 
paragraph (d)(3) of the clause at FAR 
52.227–14, as modified pursuant to 48 
CFR 927.409(a)(1), to acquire permission 
from DOE to assert copyright in any 
computer software first produced in 
the performance of the contract. This 
requirement reflects DOE’s established 
software distribution program, recog-
nized at FAR 27.404(g)(2), and the De-
partment’s statutory dissemination ob-
ligations. When a contractor requests 
permission to assert copyright in ac-
cordance with paragraph (d)(3) of the 
Rights in Data—General clause as pre-
scribed for use at 48 CFR 927.409(a)(1), 
Patent Counsel shall predicate its deci-
sion on the considerations reflected in 
paragraph (e) of the clause at 48 CFR 
970.5227–2 Rights in Data—Technology 
Transfer. 

(k) Subcontracts. (1)(i) It is the re-
sponsibility of prime contractors and 
higher tier subcontractors, in meeting 
their obligations with respect to con-
tract data, to obtain from their sub-
contractor the rights in, access to, and 
delivery of such data on behalf of the 
Government. Accordingly, subject to 
the policy set forth in this subpart, and 
subject to the approval of the con-
tracting officer, where required, selec-
tion of appropriate technical data pro-
visions for subcontracts is the respon-
sibility of the prime contractors or 
higher-tier subcontractors. In many, 
but not all instances, use of the Rights 
in Technical Data clause of FAR 52.227–
14, as modified pursuant to 48 CFR 
927.409(a)(1), in a subcontract will pro-
vide for sufficient Government rights 

in and access to technical data. The in-
spection rights afforded in Alternate V 
of that clause normally should be ob-
tained only in first-tier subcontracts 
having as a purpose the conduct of re-
search, development, or demonstration 
work or the furnishing of supplies for 
which there are substantial technical 
data requirements as reflected in the 
prime contract. 

(ii) If a subcontractor refuses to ac-
cept technical data provisions afford-
ing rights in and access to technical 
data on behalf of the Government, the 
contractor shall so inform the con-
tracting officer in writing and not pro-
ceed with the award of the subcontract 
without written authorization of the 
contracting officer. 

(iii) In prime contracts (or higher-
tier subcontracts) which contain the 
Additional Technical Data Require-
ments clause at FAR 52.227–16, it is the 
further responsibility of the contractor 
(or higher-tier subcontractor) to deter-
mine whether inclusion of such clause 
in a subcontract is required to satisfy 
technical data requirements of the 
prime contract (or higher-tier sub-
contract). 

(2) As is the case for DOE in its deter-
mination of technical data require-
ments, the Additional Technical Data 
Requirements clause at FAR 52.227–16 
should not be used at any subcon-
tracting tier where the technical data 
requirements are fully known. Nor-
mally, the clause will be used only in 
subcontracts having as a purpose the 
conduct of research, development, or 
demonstration work. Prime contrac-
tors and higher-tier subcontractors 
shall not use their power to award sub-
contracts as economic leverage to ac-
quire rights in the subcontractor’s lim-
ited rights data or restricted computer 
software for their private use, and they 
shall not acquire rights to limited 
rights data or restricted computer soft-
ware on behalf of the Government for 
standard commercial items without 
the prior approval of Patent Counsel. 

(l) Contractor licensing. In many con-
tracting situations the achievement of 
DOE’s objectives would be frustrated if 
the Government, at the time of con-
tracting, did not obtain on behalf of re-
sponsible third parties and itself lim-
ited license rights in and to limited 
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rights data or restricted computer soft-
ware or both necessary for the practice 
of subject inventions or data first pro-
duced or delivered in the performance 
of the contract. Where the purpose of 
the contract is research, development, 
or demonstration, contracting officers 
should consult with program officials 
and Patent Counsel to consider wheth-
er such rights should be acquired. No 
such rights should be obtained from a 
small business or non-profit organiza-
tion, unless similar rights in back-
ground inventions of the small business 
or non-profit organization have been 
authorized in accordance with 35 U.S.C. 
202(f). In all cases when the contractor 
has agreed to include a provision assur-
ing commercial availability of back-
ground patents, consideration should 
be given to securing for the Govern-
ment and responsible third parties at 
reasonable royalties and under appro-
priate restrictions, co-extensive license 
rights for data which are limited rights 
data and restricted computer software. 
When such license rights are deemed 
necessary, the Rights in Data-General 
clause at FAR 52.227–14 should be sup-
plemented by the addition of Alternate 
VI as provided at 48 CFR 952.227–14. Al-
ternate VI will normally be sufficient 
to cover limited rights data and re-
stricted computer software for items 
and processes that were used in the 
contract and are necessary in order to 
insure widespread commercial use or 
practical utilization of a subject of the 
contract. The expression ‘‘subject of 
the contract’’ is intended to limit the 
licensing required in Alternate VI to 
the fields of technology specifically 
contemplated in the contract effort 
and may be replaced by a more specific 
statement of the fields of technology 
intended to be covered in the manner 
described in the patent clause at 48 
CFR 952.227–13 pertaining to 
‘‘Background Patents.’’ Where, how-
ever, limited rights data and restricted 
computer software cover the main pur-
pose or basic technology of the re-
search, development, or demonstration 
effort of the contract, rather than sub-
components, products, or processes 
which are ancillary to the contract ef-
fort, the limitations set forth in sub-
paragraphs (k)(1) through (k)(4) of Al-
ternate VI of 48 CFR 952.227–14 should 

be modified or deleted. Paragraph (k) 
of 48 CFR 952.227–14 further provides 
that limited rights data or restricted 
computer software may be specified in 
the contract as being excluded from or 
not subject to the licensing require-
ments thereof. This exclusion can be 
implemented by limiting the applica-
bility of the provisions of paragraph (k) 
of 48 CFR 952.227–14 to only those class-
es or categories of limited rights data 
and restricted computer software de-
termined as being essential for licens-
ing. Although contractor licensing may 
be required under paragraph (k) of 48 
CFR 952.227–14, the final resolution of 
questions regarding the scope of such 
licenses and the terms thereof, includ-
ing provisions for confidentiality, and 
reasonable royalties, is then left to the 
negotiation of the parties. 

(m) Access to restricted data. In con-
tracts involving access to certain cat-
egories of DOE-owned Category C–24 re-
stricted data, as set forth in 10 CFR 
part 725, DOE has reserved the right to 
receive reasonable compensation for 
the use of its inventions and discov-
eries, including its related data and 
technology. Accordingly, in contracts 
where access to such restricted data is 
to be provided to contractors, Alter-
nate VII shall be incorporated into the 
rights in technical data clause of the 
contract. In addition, in any other 
types of contracting situations in 
which the contractor may be given ac-
cess to restricted data, appropriate 
limitations on the use of such data 
must be specified. 

[63 FR 10505, Mar. 4, 1998, as amended at 65 
FR 81007, Dec. 22, 2000]

927.404–70 Statutory programs. 
Occasionally, Congress enacts legis-

lation that authorizes or requires the 
Department to protect from public dis-
closure specific data first produced in 
the performance of the contract. Exam-
ples of such programs are ‘‘the Metals 
Initiative’’ and section 3001(d) of the 
Energy Policy Act. In such cases DOE 
Patent Counsel is responsible for pro-
viding the appropriate contractual pro-
visions for protecting the data in ac-
cordance with the statute. Generally, 
such clauses will be based upon the 
Rights in Data-General clause pre-
scribed for use at 48 CFR 927.409(a) with 
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