928.103-3

bid guarantee may be required only for
fixed price or unit price contracts en-
tered into as a result of sealed bidding.
They may not be required for nego-
tiated contracts.

928.103-3 Payment bonds.

A determination that is in the best
interest of the Government to require
payment bonds in connection with
other than construction contracts may
be made by the contracting officer on
individual acquisitions.

928.103-70 Review of performance and
payment bonds for other than con-
struction.

A performance or payment bond,
other than an annual bond, shall not
antedate the contract to which it per-
tains.

Subpart 928.3—Insurance

928.301 Policy.

The DOE policies and procedures for
indemnification of DOE contractors are
set forth in FAR Part 50 and 950.

928.370 Service-type
cies.

insurance poli-

(a) Service-type insurance policies
are cost-reimbursement type contracts
or subcontracts in which the insurer
provides claim and loss adjustment
services on a cost reimbursement basis,
which satisfies state and Federal insur-
ance requirements.

(b) Service-type insurance policies
may be used with contracting officer
approval, when one or more of the fol-
lowing conditions are present:

(1) Pure risk commercial insurance is
not available or, if available, cost is
not considered reasonable;

(2) Inherent risks in the contract are
new and a part of the process of com-
mercialization;

(3) The service-type insurance is
needed to implement jointly funded
projects; or

(4) The service-type insurance ar-
rangement is considered in the Govern-
ment’s best interest.

48 CFR Ch. 9 (10-1-02 Edition)

PART 931—CONTRACT COST
PRINCIPLES AND PROCEDURES

Subpart 931.1—Applicability

Sec.
931.102 Fixed-price contracts.

Subpart 931.2—Contracts With Commercial
Organizations

931.205-18 Independent research and devel-
opment (IR&D) and bid and proposal
(B&P) costs.

931.205-19 Insurance and Indemnification.
(Department coverage-paragraph (h)).

931.205-32 Precontract costs.

931.205-33 Professional and consultant serv-

ice costs. (Department coverage-para-
graph (g)).

931.205-47 Costs related to legal and other
proceedings.

AUTHORITY: 42 U.S.C. 7101 et seq.; 41 U.S.C.
418(b); and 50 U.S.C. 2401 et seq.

Subpart 931.1—Applicability

931.102

The intent of the first sentence of
FAR 31.102 is that applicable subparts
of FAR Part 31 shall be used by the
Government in (a) pricing fixed-price
prime contracts and modifications, (b)
evaluating the reasonableness of a
prime contractor’s (or prospective
prime contractor’s) proposed sub-
contract (or subcontract modification)
prices, and (c¢) determining the allow-
ability of contractor payments to sub-
contractors in accordance with the pro-
visions of FAR 31.204(b).

[49 FR 12011, Mar. 28, 1984]

Fixed-price contracts.

Subpart 931.2—Contracts With
Commercial Organizations

931.205-18 Independent research and
development (IR&D) and bid and
proposal (B&P) costs.

(c)(2) IR&D costs are recoverable
under DOE contracts to the extent
they are reasonable, allocable, not oth-
erwise unallowable, and have potential
benefit or relationship to the DOE pro-
gram. The term ‘“DOE program’ en-
compasses the DOE total mission and
its objectives. B&P costs are recover-
able under DOE contracts to the extent
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they are reasonable, allocable, and not
otherwise unallowable.

[60 FR 30004, June 7, 1995]

931.205-19 Insurance and Indemnifica-
tion. (Department coverage-para-
graph (h)).

(h) The contracting officer shall in-
sert the clause at 48 CFR 952.231-71 in
non-management and operating cost
reimbursement contracts involving
work performed at facilities owned or
leased by the Department exceeding
$100,000,000.

[66 FR 4627, Jan. 18, 2001, as amended at 67
FR 14871, Mar. 28, 2002]

931.205-32

(a) To the extent practical, known
expenditures of precontract costs under
DOE contracts should be governed by
establishing advance understandings as
contemplated by FAR 31.109. Contracts
that include authorized precontract
costs shall include the ‘‘Date of Incur-
rence of Cost” clause specified at
952.231-70.

(b) The following limitations apply
to establishment of advance under-
standings relative to precontract costs:

(1) Precontract cost authorizations
shall not be used to cover a period in
excess of 15 days, unless a longer period
is approved by the HCA based upon a
written finding that such an allowance
is reasonable, and shall not be extended
or renewed. A copy of the findings shall
be forwarded to the Procurement Exec-
utive at the time of approval. If pro-
longed coverage is necessary, a letter
contract shall be issued.

(2) All precontract cost authoriza-
tions shall be reviewed and approved at
a management level above the con-
tracting officer.

(3) Retroactive precontract cost au-
thorization and the predating of con-
tractual agreements shall not be used.

(4) Precontract cost authorizations
shall not authorize the delivery or fur-
nishing of any goods or services from a
contractor until after the contract is
executed.

Precontract costs.

[49 FR 12011, Mar. 28, 1984; 49 FR 38951, Oct.
2, 1984]

931.205-47

931.205-33 Professional and consult-
ant service costs. (Department cov-
erage-paragraph (g)).

(2)(1) Reasonable litigation and other
legal expenses are allowable when in-
curred in accordance with 10 CFR part
719, Contractor Legal Management Re-
quirements, if not otherwise made un-
allowable by law or provisions of the
contract.

(2)(A) Cost reimbursement contracts
involving work performed at facilities
owned or leased by the Department for
an amount exceeding $100,000,000 are
covered by this cost principle and 10
CFR part 719.

(B) This cost principle and 10 CFR
part 719 are applicable to legal counsel
retained by the Department itself for
litigation and other 1legal services
where the legal costs over the life of
the matter for which counsel has been
retained are expected to exceed
$100,000.

(3) Contractors described in para-
graph (g)(2)(A) of this section are re-
quired to submit a Legal Management
Plan within 60 days of execution of a
contract.

[66 FR 4627, Jan. 18, 2001]

931.205-47 Costs related to legal and
other proceedings. (DOE coverage-
paragraph (h)).

(h) Costs Associated with Whistle-
blower Actions.

(1) Definitions for purposes of this
paragraph (h):

Covered contractors and subcontractors
means those contractors and sub-
contractors with contracts exceeding
$5,000,000.

Employee whistleblower action means
any action filed by an employee in Fed-
eral or state court for redress of a re-
taliatory act by a contractor and any
administrative procedure initiated by
an employee under 29 CFR Part 24, 48
CFR subpart 3.9, 10 CFR Part 708 or 42
U.S.C. 7239.

Retaliatory act means a discharge, de-
motion, reduction in pay, coercion, re-
straint, threat, intimidation or other
similar negative action taken against
an employee by a contractor as a result
of an employee’s activity protected as
a whistleblower activity by a Federal
or state statute or regulation.

339



