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materials or services can be obtained
elsewhere, such factors as the urgency
of supply schedules, technical capacity
of the contractor, comparative prices,
and time and expense involved in re-
issuing the contract, including termi-
nation payment, establish that it is to
the Government’s advantage not to re-
sort to alternative sources merely be-
cause the contractor or subcontractor
may require a guaranteed loan.

(e) If it is known at the time the con-
tract is to be awarded that the low of-
feror who is technically qualified and
competent to furnish the required ma-
terials and services will require a guar-
anteed loan, the contracting officer
should obtain appropriate advice and in
reaching a decision should consider at
least the following:

(1) The savings to be realized by
awarding the contract to the low offer-
or;

(2) The risk to the Government in
guaranteeing a loan; and

(3) The likelihood, if award is made

to the second low offeror, of that
offeror’s applying for a guaranteed loan
at a later date.
Extreme care should be exercised in re-
jecting a low bid or proposal simply be-
cause the low offeror requires a guar-
anteed loan.

(f) The amount of the loan should
bear reasonable relationship to such
factors as the value and terms of the
contract, the probable investment re-
quired to be made by the contractor in
payrolls and inventories, the frequency
with which contract payments are to
be made, and the borrower’s current
working capital position.

(g) Borrowings for working capital
purposes under guaranteed loans shall
be limited to the amount necessary to
perform the contract for which the
loan is sought. In order that the con-
tractor will also use its own funds in
the performance of the contracts,
amounts outstanding under the loan or
line-of-credit shall be limited to an
amount not to exceed 90 percent of the
borrower’s investment in its contracts,
regardless of the total amount of the
loan or line of credit authorized. The
borrower’s investment includes all
items for which the borrower would be
entitled to payment on performance or
termination of contracts, but does not

932.7004-3

include any items for which no work
has been done nor expenditures made.

(h) Unless there are exceptional cir-
cumstances, the loan should mature
not later than 30 days after the esti-
mated date of final payment under the
contract.

[49 FR 12011, Mar. 28, 1984, as amended at 59
FR 9106, Feb. 25, 1994]

932.7004 Procedures.

932.7004—1 Guaranteed loans for civil-
ian programs.

The procedures for authorizing a
guaranteed loan under legislation
other than section 301 of the Defense
Production Act of 1950 (50 U.S.C. App.
2091) shall be essentially the same as
those set forth in FAR 32.304, Proce-
dures, FAR 32.305, Loan Guarantees for
Terminated Contracts, and FAR 32.306
Loan Guarantee for Subcontacts; ex-
cept that any contrary provisions re-
quired by enabling legislation author-
izing the loan shall govern.

932.7004-2 Criteria.

(a) The materials or services to be
furnished by the contractor are nec-
essary to the Government interest.

(b) The materials or services cannot
as a practical matter be obtained from
alternate sources without delay or im-
peding the Government’s interest, ex-
cept that no small business concern
shall be held ineligible for the issuance
of such guarantee by reason of alter-
native sources of supply.

(c) The contractor has demonstrated
its inability to obtain the necessary fi-
nancing in conventional credit chan-
nels without the guarantee.

(d) There is reasonable assurance
that the loan can be repaid.

(e) The contractor is competent to
perform the contract.

[49 FR 12011, Mar. 28, 1984, as amended at 59
FR 9106, Feb. 25, 1994]

932.7004-3 Eligibility.

The applicant’s eligibility for a guar-
anteed loan will be based on:

(a) Contracting officer determina-
tions and findings regarding items (a),
(b) and (e) in 932.7004-2 as incorporated
in a Certificate of Eligibility (FAR
32.304-2); and
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(b) The Chief Financial Officer’s de-
termination for items (c¢c) and (d) in
932.7004-2 based on information con-
tained in the application, the Federal
Reserve Bank’s report, and information
furnished by the contracting activity
concerned.

[49 FR 12011, Mar. 28, 1984, as amended at 59
FR 9106, Feb. 25, 1994]

PART 933—PROTESTS, DISPUTES,
AND APPEALS

Subpart 933.1—Protests
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SOURCE: 61 FR 41708, Aug. 9, 1996, unless
otherwise noted.

933.102 General.
paragraph (b))
(b) The Heads of Contracting Activi-
ties, for contracts estimated to be
within the limits of their delegated au-
thority, may, without power of redele-
gation, provide corrective relief in re-
sponse to a protest in accordance with
48 CFR 33.102(b).

[63 FR 53758, Oct. 16, 1997]

(DOE coverage—

933.103 Protests to the agency. (DOE
coverage—paragraphs (f), (i), (),
and (k))

(f) If FAR 33.103(f) requires that
award be withheld or performance be
suspended or the awarded contract be
terminated pending resolution of an
agency protest, authority to award
and/or continue performance of the
protested contract may be requested by
the Head of the Contracting Activity
(HCA), concurred in by counsel, and ap-
proved by the Procurement Executive.

(i)(1) Protests filed with the con-
tracting officer before or after award
shall be decided by the Head of the
Contracting Activity except for the fol-

48 CFR Ch. 9 (10-1-02 Edition)

lowing cases, which shall be decided by
the Procurement Executive:

(i) The protester requests that the
protest be decided by the Procurement
Executive.

(ii) The HCA is the contracting offi-
cer of record at the time the protest is
filed, having signed either the solicita-
tion where the award has not been
made, or the contract, where the award
or nomination of the apparent success-
ful offeror has been made.

(iii) The HCA concludes that one or
more of the issues raised in the protest
have the potential for significant im-
pact on DOE acquisition policy.

(2) Upon receipt of a protest request-
ing a decision by the Procurement Ex-
ecutive, the contracting activity shall
immediately provide a copy of the pro-
test to the Office of Contract Manage-
ment.

(j) The Department of Energy encour-
ages direct negotiations between an of-
feror and the contracting officer in an
attempt to resolve protests. In those
situations where the parties are not
able to achieve resolution, the Depart-
ment favors the use of alternative dis-
pute resolution (ADR) techniques to re-
solve protests. A protest requesting a
decision at the Headquarters level shall
state whether the protester is willing
to utilize ADR techniques such as me-
diation or nonbinding evaluation of the
protest by a neutral. Upon receipt of a
protest requesting a decision at the
Headquarters level, the Office of Con-
tract Management will explore with
the protester whether the use of ADR
techniques would be appropriate to re-
solve the protest. Both parties must
agree that the use of such techniques is
appropriate. If the parties do not mutu-
ally agree to utilize ADR to resolve the
protest, the protest will be processed in
accordance with the procedures set
forth in paragraph (k).

(k) Upon receipt of a protest lodged
with the Department, the contracting
officer shall prepare a report similar to
that discussed in FAR 33.104(a)(3)(iii).
In the case of a protest filed at the
Headquarters level, the report shall be
forwarded to the Office of Contract
Management within 21 calendar days of
being notified of such a protest with a
proposed response to the protest. The
Procurement Executive (for protests at
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