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CFR 52.215–10 and 48 CFR 52.215–11 that 
provide for the reduction of a nego-
tiated subcontract price by any signifi-
cant amount that the subcontract 
price was increased because of the sub-
mission of defective cost or pricing 
data by a subcontractor at any tier. 

(c) The clauses at 48 CFR 52.215–12 
and 48 CFR 52.215–13 shall be included 
in management and operating con-
tracts.

970.1504–4 Special cost or pricing 
areas.

970.1504–4–1 Make-or-buy plans.

970.1504–4–2 Policy. 
(a) Contracting officers shall require 

management and operating contractors 
to develop and implement make-or-buy 
plans that establish a preference for 
providing supplies or services 
(including construction and construc-
tion management) on a least-cost 
basis, subject to program specific 
make-or-buy criteria. The emphasis of 
this make-or-buy structure is to elimi-
nate bias for in-house performance 
where an activity may be performed at 
less cost or otherwise more efficiently 
through subcontracting. 

(b) A work activity, supply or service 
is provided at ‘‘least cost’’ when, after 
consideration of a variety of appro-
priate programmatic, business, and fi-
nancial factors, it is concluded that 
performance by either ‘‘in-house’’ re-
sources or by contracting out is likely 
to provide the property or service at 
the lowest overall cost. Programmatic 
factors include, but are not limited to, 
program specific make-or-buy criteria 
established by the Department of En-
ergy, the impact of a ‘‘make’’ or a 
‘‘buy’’ decision on mission accomplish-
ment, and anticipated changes to the 
mission of the facility or site. Business 
factors pertain to such elements as 
market conditions, past experience in 
obtaining similar supplies or services, 
and overall operational efficiencies 
that might be available through either 
in-house performance or contracting 
out. Among the financial factors that 
may be considered to determine a 
least-cost alternative in a make-or-buy 
analysis are both recurring and one-
time costs attributable to either re-
taining or contracting out a particular 

item, financial risk, and the antici-
pated contract price. 

(c) In developing and implementing 
its make-or-buy plan, a contractor 
shall be required to assess subcon-
tracting opportunities and implement 
subcontracting decisions in accordance 
with the following: 

(1) The contractor shall conduct in-
ternal productivity improvement and 
cost-reduction programs so that in-
house performance options can be made 
more efficient and cost-effective. 

(2) The contractor shall consider sub-
contracting opportunities with the 
maximum practicable regard for open 
communications with potentially af-
fected employees and their representa-
tives. Similarly, a contractor will com-
municate its plans, activities, cost-
benefit analyses, and decisions with 
those stakeholders likely to be affected 
by such decisions, including represent-
atives of the community and local 
businesses.

970.1504–4–3 Requirements. 

(a) Development of program-specific 
make-or-buy criteria. 

(1) Program specific make-or-buy cri-
teria are those factors that reflect spe-
cific mission or program objectives 
(including operational efficiency, con-
tractor diversity, environment, safety 
and health, work force displacement 
and restructuring, and collective bar-
gaining agreements) and that, upon 
their application to a specific work ef-
fort, would override a decision based on 
a purely economic rationale. These cri-
teria are to be used to assess each work 
effort identified in a facility’s or site’s 
make-or-buy plan to determine the ap-
propriateness of a contractor’s make-
or-buy decisions. 

(2) Heads of Contracting Activities 
shall ensure that program specific 
make-or-buy criteria are developed and 
provided to the contractor for use in 
its make-or-buy plan administration 
activities for the facility, site, or spe-
cific program, as appropriate. Although 
the Head of the Contracting Activity 
has the responsibility for ensuring that 
the program-specific make-or-buy cri-
teria are developed and provided to the 
contractor, the actual development of 

VerDate 0ct<31>2002 14:17 Nov 14, 2002 Jkt 197197 PO 00000 Frm 00417 Fmt 8010 Sfmt 8010 Y:\SGML\197197T.XXX 197197T



418

48 CFR Ch. 9 (10–1–02 Edition)970.1504–4–3 

the program specific make or buy cri-
teria should be accomplished by the ap-
propriate collaboration of headquarters 
and field office program, technical, and 
business specialists. Accordingly, these 
organizations and individuals should be 
relied on for the development of the 
program specific make or buy criteria 
so that they appropriately reflect pro-
gram considerations applicable to the 
contractor’s make-or-buy decisions. 

(b) Make-or-buy plan property and 
services. Supplies or services estimated 
to cost less than one (1) percent of the 
estimated total operating cost for a 
year or $1 million for the same year, 
whichever is less, need not be included 
in the contractor’s make-or-buy plan. 
However, adjustments may be made to 
these thresholds where programmatic 
or cost considerations would indicate 
that a particular supply or service 
should be included in the make-or-buy 
plan. 

(c) Competitive solicitation require-
ments. 

(1) To the extent practicable, a com-
petitive solicitation for the manage-
ment and operation of a Department of 
Energy facility or site should: 

(i) Identify those programs, projects, 
work areas, functions or services that 
the Department intends for the suc-
cessful offeror to include in any make-
or-buy plan; and 

(ii) Require the submission of a pre-
liminary make-or-buy plan for the pe-
riod of performance of the contract 
from each offeror as part of its pro-
posal submitted in response to the 
competitive solicitation. 

(2) If the requirement for each offeror 
to submit a preliminary make-or-buy 
plan as part of its proposal is imprac-
tical or otherwise incompatible with 
the acquisition strategy, consideration 
should be given to structuring the eval-
uation criteria for the competitive so-
licitation in such a manner as to per-
mit the evaluation of an offeror’s ap-
proach to conducting its make-or-buy 
program within the context of the con-
tractual requirements. 

(3) The successful offeror’s prelimi-
nary make-or-buy plan shall be sub-
mitted for final approval within 180 
days after contract award, consistent 
with the requirements of 48 CFR 
970.5215–2(c), Make-or-Buy Plan. 

(d) Evaluation of the contractor’s 
make-or-buy plan. In evaluating the 
contractor’s make-or-buy plan, the 
contracting officer shall consider the 
following factors: 

(1) The program specific make-or-buy 
criteria (such as operational efficiency, 
contractor diversity, environment, 
safety and health, work force displace-
ment and restructuring, and collective 
bargaining agreements) with particular 
attention to the effect of a ‘‘buy’’ deci-
sion on the contractor’s ability to 
maintain core competencies needed to 
accomplish mission-related programs 
and projects; 

(2) The impact of a ‘‘make’’ or ‘‘buy’’ 
decision on contract cost, schedule, 
and performance and financial risk; 

(3) The potential impact of a ‘‘make’’ 
or ‘‘buy’’ decision on known future 
mission or program activities at the fa-
cility or site; 

(4) Past experience at the facility or 
site regarding ‘‘make-or-buy’’ decisions 
for the same, or similar, supplies or 
services; 

(5) Consistency with the contractor’s 
approved subcontracting plan, as re-
quired by the clause entitled ‘‘Small, 
Small Disadvantaged and Women-
Owned Small Business Subcontracting 
Plan’’ (48 CFR 52.219–9), and implemen-
tation of section 3021 of the Energy 
Policy Act of 1992. 

(6) Local market conditions, includ-
ing contractor work force displacement 
and the availability of firms that can 
meet the work requirements with re-
gard to quality, quantity, cost, and 
timeliness; 

(7) Where the construction of new or 
additional facilities is required, that 
the cost of such facilities is in the Gov-
ernment’s best interest when compared 
to subcontracting or privatization al-
ternatives; and 

(8) Whether all relevant requirements 
and costs of performing the work by 
the contractor and through subcon-
tracting are considered and any dif-
ferent requirements for the same work 
are reconciled. 

(e) Approval. The contracting officer 
shall approve all plans and revisions 
thereto. Once approved, a make-or-buy 
plan shall remain effective for the term 
of the contract (up to a period of five 
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years), unless circumstances warrant a 
change. 

(f) Administration. The contractor’s 
performance against the approved 
make-or-buy plan shall be monitored 
to ensure that: 

(1) The contractor is complying with 
the plan; 

(2) Items identified for deferral deci-
sions are addressed in a timely manner; 
and 

(3) The contractor periodically up-
dates the make-or-buy plan based on 
changed circumstances or significant 
new work.

970.1504–5 Solicitation provision con-
tract clauses. 

(a) The contracting officer shall in-
sert the clause at 48 CFR 970.5215–1, 
Total Available Fee: Base Fee Amount 
and Performance Fee Amount, in man-
agement and operating contracts, and 
other contracts determined by the Pro-
curement Executive, or designee, that 
include cost-plus-award-fee arrange-
ments. 

(1) The contracting officer shall in-
clude the clause with its Alternate I 
when the award fee cycle consists of 
two or more evaluation periods. 

(2) The contracting officer shall in-
clude the clause with its Alternate II 
when the award fee cycle consists of 
one evaluation period. 

(3) The contracting officer shall in-
clude the clause with its Alternate III 
when the DOE Operations/Field Office 
Manager, or designee, requires the con-
tractor to submit a self-assessment. 

(4) The contracting officer shall in-
clude the clause with its Alternate IV 
when the DOE Operations/Field Office 
Manager, or designee, permits the con-
tractor to submit a self-assessment at 
the contractor’s option. 

(b) The contracting officer shall in-
sert the clause at 48 CFR 970.5215–2, 
Make-or-Buy Plan, in management and 
operating contracts. The contracting 
officer may add a sentence at the end 
of paragraph (d) of the clause to iden-
tify where in the contract the make-or-
buy plan is located. 

(c) The contracting officer shall in-
sert the clause at 48 CFR 970.5215–3, 
Conditional Payment of Fee, Profit, or 
Incentives, in management and oper-
ating contracts, and other contracts 

determined by the Procurement Execu-
tive, or designee. The contracting offi-
cer shall include the clause with its Al-
ternate I in contracts awarded on cost-
plus-award-fee, multiple fee, or incen-
tive fee basis which may include var-
ious types of fee and incentive arrange-
ments. 

(d) The contracting officer shall in-
sert the clause at 48 CFR 970.5215–4, 
Cost Reduction, in management and 
operating contracts, and other con-
tracts determined by the Procurement 
Executive, or designee, if cost savings 
programs are contemplated. 

(e) The Contracting officer shall in-
sert the provision at 48 CFR 970.5215–5, 
Limitation on Fee, in solicitations for 
management and operating contracts, 
and other contracts determined by the 
Procurement Executive, or designee.

Subpart 970.17—Special 
Contracting Methods

970.1706 Management and operating 
contracts.

970.1706–1 Award, renewal, and exten-
sion. 

(a) Contract term. Effective work per-
formance under a management and op-
erating contract is facilitated by the 
use of a relatively long contract term 
of up to ten (10) years. Accordingly, 
management and operating contracts 
shall provide for a basic contract term 
not to exceed five (5) years and may in-
clude an option(s) to extend the term 
for additional periods; provided, that 
no one option period exceeds five (5) 
years in duration and the total term of 
the contract, including any options ex-
ercised, does not exceed ten (10) years. 
The specific term of the base period 
and of any options periods shall be de-
termined at the time of the authoriza-
tion to compete or extend the contract. 
The term ‘‘option’’ as used in this sub-
part means a unilateral right in the 
contract by which the Government can 
extend the term of the contract. Ac-
cordingly, except as may be provided 
for through the inclusion of an op-
tion(s) in the contract to extend the 
term, any extension to continue the 
contract with the incumbent con-
tractor beyond its term shall only 
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