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occur when such extension can be justi-
fied under one of the statutory authori-
ties identified in 48 CFR 6.302 and when 
authorized by the Head of the Agency. 

(b) Exercise of option. As part of the 
review required by 48 CFR 17.605(b), the 
contracting officer shall assess whether 
competing the contract will produce a 
more advantageous offer than exer-
cising the option. The incumbent con-
tractor’s past performance under the 
contract, the extent to which perform-
ance-based management contract pro-
visions are present, or can be nego-
tiated into, the contract, and the im-
pact of a change in a contractor on the 
Department’s discharge of its programs 
are considerations that shall be ad-
dressed in the contracting officer’s de-
cision that the exercise of the option is 
in the Government’s best interest. The 
contracting officer’s decision shall be 
approved by the Procurement Execu-
tive and the cognizant Assistant Sec-
retary(s). 

(c) Conditional Authorization of Non-
competitive Extension Made Pursuant to 
Authority Under CICA. Authorization to 
extend a management and operating 
contract by the Head of the Agency 
shall be considered conditional upon 
the successful negotiation of the con-
tract to be extended in accordance with 
the Department’s negotiation objec-
tives. The Head of the Contracting Ac-
tivity shall advise the Procurement 
Executive no later than 6 months after 
receipt of the conditional authoriza-
tion as to whether the Department’s 
objectives will be met and, if not, the 
contracting activity’s plans for com-
peting the requirement.

970.1706–2 Contract clause. 

The contracting officer shall insert 
the clause at 48 CFR 52.217–9, Option to 
Extend the Term of the Contract, in all 
management and operating contracts 
when the inclusion of an option is ap-
propriate.

Subpart 970.19—Small, Small Dis-
advantaged and Women-
Owned Small Business Con-
cerns

970.1907 Subcontracting with Small 
Business, Small Disadvantaged 
Business and Woman-Owned Small 
Business Concerns.

970.1907–1 Subcontracting plan re-
quirements. 

Pursuant to the clause at 48 CFR 
52.219–9, Small Business Subcon-
tracting Plan, which is required for all 
management and operating contracts, 
each management and operating con-
tract shall include a subcontracting 
plan which is effective for the term of 
the contract. Goals for the contract 
shall be negotiated annually when re-
vised funding levels are determined. 
The plan should include provisions for 
revising the goals or any other sections 
of the plan. Such revisions shall be in 
writing, approved by the contracting 
officer, and shall be specifically made a 
material part of the contract.

Subpart 970.22—Application of 
Labor Policies

970.2200 Scope of subpart. 
This subpart prescribes Department 

of Energy labor policies pertaining to 
the award and administration of man-
agement and operating contracts.

970.2201 Basic labor policies.

970.2201–1 Labor relations.

970.2201–1–1 General. 
Contracting officers shall, in appro-

priate circumstances, follow the guid-
ance in 48 CFR Subpart 22.1, as supple-
mented in this section, in the award 
and administration of management and 
operating contracts.

970.2201–1–2 Policies. 
(a) The extent of Government owner-

ship of the nation’s energy plant and 
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materials, and the overriding concerns 
of national defense and security, im-
pose special conditions on personnel 
and labor relations in the energy pro-
gram. Such special conditions include 
the need for continuity of vital oper-
ations at DOE installations; retention 
by DOE of absolute authority on all 
questions of security; and DOE review 
of labor expenses under management 
and operating contracts as a part of its 
responsibility for assuring judicious 
expenditure of public funds. It is the 
intent of DOE that personnel and labor 
policies throughout the energy pro-
gram reflect the best experience of 
American industry in aiming to 
achieve the type of stable labor-man-
agement relations that are essential to 
the proper development of the energy 
program. The following enunciates the 
principles upon which the DOE policy 
is based: 

(1) Employment standards. (i) Manage-
ment and operating contractors are ex-
pected to bring experienced, proven 
personnel from their private operations 
to staff key positions on the contract 
work and to recruit other well-quali-
fied personnel as needed. Such per-
sonnel should be employed and treated 
during employment without discrimi-
nation by reason of race, color, reli-
gion, sex, or national origin. Contrac-
tors shall be required to take affirma-
tive action to achieve these objectives. 

(ii) The job qualifications and suit-
ability of prospective employees should 
be established by the contractor prior 
to employment by careful personnel in-
vestigations. Such personnel investiga-
tions should include, as appropriate: A 
credit check; verification of high 
school degree/diploma or degree/di-
ploma granted by an institution of 
higher learning within the last 5 years; 
contacts with listed personal ref-
erences; contacts with listed employers 
for the past 3 years (excluding employ-
ment of less than 60 days duration, 
part-time employments, and craft/
union employments); and local law en-
forcement checks when such checks are 
not prohibited by State or local law or 
regulation, and when the individual re-
sides in the jurisdiction where the con-
tractor is located. When a DOE access 
authorization (security clearance) will 
be required, the aforementioned pre-

employment checks must be conducted 
and the applicant’s job qualifications 
and suitability must be established be-
fore a request is made to the DOE to 
process the applicant for access author-
ization. Evidence must be furnished to 
the DOE with the applicant’s security 
forms that specify: The date each 
check was conducted, the entity con-
tacted that provided information con-
cerning the applicant, a synopsis of the 
information provided as a result of 
each contact, and a statement that all 
information available has been re-
viewed and favorably adjudicated in ac-
cordance with the contractor’s per-
sonnel policies. When an applicant is 
being hired specifically for a position 
which requires a DOE access authoriza-
tion, the applicant shall not be placed 
in that position prior to the access au-
thorization being granted by the DOE 
unless an exception has been obtained 
from the Head of the Contracting Ac-
tivity, or designee. If an applicant is 
placed in that position prior to access 
authorization being granted by the 
DOE, the applicant may not be afforded 
access to classified matter or special 
nuclear materials (in categories requir-
ing access authorization) until the 
DOE notifies the employer that access 
authorization has been granted. Man-
agement and operating contractors and 
other contractors operating DOE facili-
ties may include the requirements set 
forth in this subsection in subcontracts 
(appropriately modified to identify the 
parties) wherein subcontract employ-
ees will be required to hold DOE access 
authorization in order to perform on-
site duties, such as protective force op-
erations. 

(iii) Consistent with the policies set 
forth in this subpart, the contractor is 
responsible for maintaining satisfac-
tory standards for employee qualifica-
tions, performance, conduct, and busi-
ness ethics under its own personnel 
policies. 

(2) Security. On all matters of secu-
rity at its facilities, DOE retains abso-
lute authority and neither the regula-
tions and policies pertaining to secu-
rity, nor their administration, are mat-
ters for collective bargaining between 
the contractor’s management and 
labor. Insofar as DOE security regula-
tions affect the collective bargaining 
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process, the security policies and regu-
lations will be made known to both 
parties. To the fullest extent feasible, 
DOE will consult with representatives 
of the contractor’s management and 
labor when formulating security regu-
lations and policies that may affect the 
collective bargaining process. 

(3) Wages, salaries, and employee bene-
fits. (i) Wages, salaries, and employee 
benefits shall be administered in a 
manner designated to adapt the normal 
practices and conditions of industry or 
institutions of higher education to the 
contract work, and to provide for ap-
propriate review by DOE. Area prac-
tices, valid patterns, and well-estab-
lished commercial or academic prac-
tices of the contractors, as appropriate, 
form the criteria for the establishment 
and adjustment of compensation sched-
ules. 

(ii) The aspects of wages, hours, and 
working conditions which are the sub-
stance of collective bargaining in nor-
mal organized industries will be left to 
the orderly processes of negotiation 
and agreement between DOE con-
tractor management and employee rep-
resentatives with maximum possible 
freedom from Government inter-
ference. 

(4) Employee relations. The handling of 
employee relations on contract work, 
including such matters as the conduct 
and discipline of the work force and the 
handling of employee grievances, is 
part of the normal management re-
sponsibility of the contractor. 

(5) Collective bargaining. (i) DOE re-
view of collective bargaining practices 
will be premised on the view that man-
agement’s trusteeship for the operation 
of the Government facilities includes 
the duty to adopt practices which are 
fundamental to the friendly adjust-
ment of disputes, and which experience 
has shown, promote orderly collective 
bargaining relationships. Practices in-
consistent with this view may be ob-
jected to if not found to be otherwise 
clearly warranted. 

(ii) Consistent with the policy of as-
suring continuity of operation of vital 
facilities, all collective bargaining 
agreements at DOE-owned facilities 
should provide that grievances and dis-
putes involving the interpretation or 
application of the agreement will be 

settled without resorting to strike, 
lockout, or other interruption of nor-
mal operations. For this purpose, each 
collective bargaining agreement en-
tered into during the period of perform-
ance of this contract should provide an 
effective grievance procedure with ar-
bitration as its final step, unless the 
parties mutually agree upon some 
other method of assuring continuity of 
operation for the term of the collective 
bargaining agreement. 

(iii) DOE expects its management 
and operating contractors and the 
unions representing the contractor’s 
employees to cooperate fully with the 
Federal Mediation and Conciliation 
Service. 

(6) Personnel training. DOE encour-
ages and supports personnel training 
programs aimed at improving work ef-
ficiency or developing needed skills 
which are not otherwise obtainable. 

(7) Working conditions. Accident, fire, 
health, and occupational hazards asso-
ciated with DOE activities will be held 
to a practical minimum level and con-
trolled in the interest of maintenance 
of health and prevention of accidents. 
Subject to DOE control, contractors 
shall be required to maintain com-
prehensive continuous preventive and 
protective programs appropriate to the 
particular activities throughout all op-
erations. Appropriate financial protec-
tion in case of occupational disability 
must be provided to employees on DOE 
projects. 

(b) Title to payroll and associated 
records under certain contracts for the 
management and operation of DOE fa-
cilities, and for necessary miscella-
neous construction incidental to the 
function of these facilities, shall vest 
in the Government. Such records are to 
be disposed of in accordance with DOE 
directions. For such contracts, the So-
licitor of Labor has granted a tolerance 
from the Department of Labor Regula-
tions to omit from the prescribed labor 
clauses the requirement for the reten-
tion of payrolls and associated records 
for a period of three years after com-
pletion of the contract. Under this tol-
erance, the records retention require-
ments for all labor clauses in the con-
tract and the Fair Labor Standards Act 
are satisfied by disposal of such records 
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in accordance with applicable DOE di-
rectives.

970.2201–1–3 Contract clause. 
In addition to the clause at 48 CFR 

52.222–1, Notice to the Government of 
Labor Disputes, the contracting officer 
shall insert the clause at 970.5222–1, 
Collective Bargaining Agreements—
Management and Operating Contracts, 
in all management and operating con-
tracts.

970.2201–2 Overtime management.

970.2201–2–1 Policy. 
Contracting officers shall ensure that 

management and operating contractors 
manage overtime cost effectively and 
use overtime only when necessary to 
ensure performance of work under the 
contract.

970.2201–2–2 Contract clause. 
The contracting officer shall insert 

the clause at 48 CFR 970.5222–2, Over-
time Management, in management and 
operating contracts.

970.2204 Labor standards for contracts 
involving construction.

970.2204–1 Statutory and regulatory 
requirements.

970.2204–1–1 Administrative controls 
and criteria for application of the 
Davis-Bacon Act in operational or 
maintenance activities. 

(a) Particular work items falling 
within one or more of the following cri-
teria normally will be classified as 
noncovered by the Davis-Bacon Act, 
hereinafter referred to in this section 
as the ‘‘Act.’’ 

(1) Individual work items estimated 
to cost $2,000 or less. The total dollar 
amount of the management and oper-
ating contract is not a factor to be con-
sidered and bears no relation to indi-
vidual work items classified as con-
struction, alteration and/or repair, in-
cluding painting and decorating. How-
ever, no item of work, the cost of 
which is estimated to be in excess of 
$2,000, shall be artificially divided into 
portions less than $2,000 for the purpose 
of avoiding the application of the Act. 

(2) Work and services that are a part 
of operational and maintenance activi-

ties or which, being very closely and 
directly involved therewith, are more 
in the nature of operational activities 
than construction, alteration, and/or 
repair work. This includes work and 
services which would involve a mate-
rial risk to continuity of operations, to 
life or property, or to DOE operating 
requirements, if performed by persons 
other than the contractor’s regular 
production and maintenance forces. 
However, any decision that contracts 
or work items are noncovered for these 
reasons must be made by the Head of 
the Contracting Activity without 
power of delegation. 

(3) Assembly, modification, setup, in-
stallation, replacement, removal, rear-
rangement, connection, testing, adjust-
ment, and calibration of machinery 
and equipment. However, it is noted 
that these activities are covered if they 
are part of, or would be a logical part 
of, the construction of a facility, or if 
construction-type work which is not 
‘‘incidental’’ to the overall effort is in-
volved. 

(4) Experimental development of 
equipment, processes, or devices, in-
cluding assembly, fitting, installation, 
testing, reworking, and disassembly. 
This refers to equipment, processes, 
and devices which are assembled for 
the purpose of conducting a test or ex-
periment. The design may be only con-
ceptual in character, and professional 
personnel who are responsible for the 
experiment participate in the assem-
bly. Specifically excluded from the cat-
egory of experimental development are 
buildings and building utility services, 
as distinguished from temporary con-
nections thereto. Also specifically ex-
cluded from this category is equipment 
to be used for continuous testing (e.g., 
a machine to be continuously used for 
testing the tensile strength of struc-
tural members). 

(5) Experimental work in connection 
with peaceful uses of nuclear energy. 
This refers to equipment, processes and 
devices which are assembled and/or set 
in place and interconnected for the 
purpose of conducting a test or experi-
ment. The nature of the test or experi-
ment is such that professional per-
sonnel who are responsible for the test 
or experiment and/or data to be derived 
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