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this contract in an energy efficient manner 
in accordance with the applicable DOE Di-
rectives in the Life Cycle Facility Oper-
ations Series listed elsewhere in this con-
tract. The contractor shall develop a 10-year 
energy management plan for each site with 
annual reviews and revisions. The contractor 
shall submit an annual report on progress to-
ward achieving the goals of the 10-year plan 
for each individual site, and an energy con-
servation analysis report for each new build-
ing or building addition project. Any acquisi-
tion of utility services by the contractor 
shall be conducted in accordance with 48 
CFR 970.41. 

(d) Subcontract Requirements. To the extent 
the contractor subcontracts performance of 
any of the responsibilities discussed in this 
clause, the subcontract shall contain the re-
quirements of this clause relative to the sub-
contracted responsibilities.

(End of clause)

970.5242–1 Penalties for unallowable 
costs. 

As prescribed in 48 CFR 970.4207–03–70, 
insert the following clause:

PENALTIES FOR UNALLOWABLE COSTS (DEC 
2000) 

(a) Contractors which include unallowable 
cost in a submission for settlement for cost 
incurred, may be subject to penalties. 

(b) If, during the review of a submission for 
settlement of cost incurred, the contracting 
officer determines that the submission con-
tains an expressly unallowable cost or a cost 
determined to be unallowable prior to the 
submission, the contracting officer shall as-
sess a penalty. 

(c) Unallowable costs are either expressly 
unallowable or determined unallowable. 

(1) An expressly unallowable cost is a par-
ticular item or type of cost which, under the 
express provisions of an applicable law, regu-
lation, or this contract, is specifically named 
and stated to be unallowable. 

(2) A cost determined unallowable is one 
which, for that contractor, 

(i) was subject to a contracting officer’s 
final decision and not appealed; 

(ii) the Department’s Board of Contract 
Appeals or a court has previously ruled as 
unallowable; or 

(iii) was mutually agreed to be unallow-
able. 

(d) If the contracting officer determines 
that a cost submitted by the contractor in 
its submission for settlement of cost in-
curred is: 

(1) expressly unallowable, then the con-
tracting officer shall assess a penalty in an 
amount equal to the disallowed cost allo-
cated to this contract plus interest on the 
paid portion of the disallowed cost. Interest 

shall be computed from the date of overpay-
ment to the date of repayment using the in-
terest rate specified by the Secretary of the 
Treasury pursuant to Pub. L. 92–41 (85 Stat. 
97); or 

(2) determined unallowable, then the con-
tracting officer shall assess a penalty in an 
amount equal to two times the amount of 
the disallowed cost allocated to this con-
tract. 

(e) The contracting officer may waive the 
penalty provisions when 

(1) the contractor withdraws the submis-
sion before the formal initiation of an audit 
of the submission and submits a revised sub-
mission; 

(2) the amount of the unallowable costs al-
located to covered contracts is $10,000 or less; 
or 

(3) the contractor demonstrates to the con-
tracting officer’s satisfaction that: 

(i) it has established appropriate policies, 
personnel training, and an internal control 
and review system that provides assurances 
that unallowable costs subject to penalties 
are precluded from the contractor’s submis-
sion for settlement of costs; and 

(ii) the unallowable costs subject to the 
penalty were inadvertently incorporated into 
the submission.

(End of clause)

970.5243–1 Changes. 
As prescribed in 48 CFR 970.4302–1, 

the contracting officer shall insert the 
following clause in all management 
and operating contracts:

CHANGES (DEC 2000) 

(a) Changes and adjustment of fee. The con-
tracting officer may at any time and without 
notice to the sureties, if any, issue written 
directions within the general scope of this 
contract requiring additional work or direct-
ing the omission of, or variation in, work 
covered by this contract. If any such direc-
tion results in a material change in the 
amount or character of the work described in 
the ‘‘Statement of Work,’’ an equitable ad-
justment of the fee, if any, shall be made in 
accordance with the agreement of the parties 
and the contract shall be modified in writing 
accordingly. Any claim by the contractor for 
an adjustment under this clause must be as-
serted in writing within 30 days from the 
date of receipt by the contractor of the noti-
fication of change; provided, however, that 
the contracting officer, if it is determined 
that the facts justify such action, may re-
ceive and act upon any such claim asserted 
at any time prior to final payment under 
this contract. A failure to agree on an equi-
table adjustment under this clause shall be 
deemed to be a dispute within the meaning 
of the clause entitled ‘‘Disputes.’’ 
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(b) Work to continue. Nothing contained in 
this clause shall excuse the contractor from 
proceeding with the prosecution of the work 
in accordance with the requirements of any 
direction hereunder.

(End of clause)

970.5244–1 Contractor purchasing sys-
tem. 

As prescribed in 48 CFR 970.4402–5, in-
sert the following clause:

CONTRACTOR PURCHASING SYSTEM (DEC 2000) 

(a) General. The contractor shall develop, 
implement, and maintain formal policies, 
practices, and procedures to be used in the 
award of subcontracts consistent with this 
clause and 48 CFR 970.44. The contractor’s 
purchasing system and methods shall be 
fully documented, consistently applied, and 
acceptable to DOE in accordance with 48 
CFR 970.4401–1. The contractor shall main-
tain file documentation which is appropriate 
to the value of the purchase and is adequate 
to establish the propriety of the transaction 
and the price paid. The contractor’s pur-
chasing performance will be evaluated 
against such performance criteria and meas-
ures as may be set forth elsewhere in this 
contract. DOE reserves the right at any time 
to require that the contractor submit for ap-
proval any or all purchases under this con-
tract. The contractor shall not purchase any 
item or service the purchase of which is ex-
pressly prohibited by the written direction of 
DOE and shall use such special and directed 
sources as may be expressly required by the 
DOE contracting officer. DOE will conduct 
periodic appraisals of the contractor’s man-
agement of all facets of the purchasing func-
tion, including the contractor’s compliance 
with its approved system and methods. Such 
appraisals will be performed through the 
conduct of Contractor Purchasing System 
Reviews in accordance with 48 CFR subpart 
44.3, or, when approved by the contracting 
officer, through the contractor’s participa-
tion in the conduct of the Balanced Score-
card performance measurement and perform-
ance management system. The contractor’s 
approved purchasing system and methods 
shall include the requirements set forth in 
paragraphs (b) through (y) of this clause. 

(b) Acquisition of utility services. Utility 
services shall be acquired in accordance with 
the requirements of 48 CFR 970.41. 

(c) Acquisition of Real Property. Real prop-
erty shall be acquired in accordance with 48 
CFR Subpart 917.74. 

(d) Advance Notice of Proposed Subcontract 
Awards. Advance notice shall be provided in 
accordance with 48 CFR 970.4401–3. 

(e) Audit of Subcontractors. (1) The con-
tractor shall provide for: 

(i) periodic post-award audit of cost-reim-
bursement subcontractors at all tiers, and 

(ii) audits, where necessary, to provide a 
valid basis for pre-award or cost or price 
analysis. 

(2) Responsibility for determining the costs 
allowable under each cost-reimbursement 
subcontract remains with the contractor or 
next higher-tier subcontractor. The con-
tractor shall provide, in appropriate cases, 
for the timely involvement of the contractor 
and the DOE contracting officer in resolu-
tion of subcontract cost allowability. 

(3) Where audits of subcontractors at any 
tier are required, arrangements may be made 
to have the cognizant Federal agency per-
form the audit of the subcontract. These ar-
rangements shall be made administratively 
between DOE and the other agency involved 
and shall provide for the cognizant agency to 
audit in an appropriate manner in light of 
the magnitude and nature of the sub-
contract. In no case, however, shall these ar-
rangements preclude determination by the 
DOE contracting officer of the allowability 
or unallowability of subcontractor costs 
claimed for reimbursement by the con-
tractor. 

(4) Allowable costs for cost reimbursable 
subcontracts are to be determined in accord-
ance with the cost principles of 48 CFR Part 
31, appropriate for the type of organization 
to which the subcontract is to be awarded, as 
supplemented by 48 CFR Part 931. Allowable 
costs in the purchase or transfer from con-
tractor-affiliated sources shall be deter-
mined in accordance with 48 CFR 970.4402–3 
and 48 CFR 970.3102–3–21(b). 

(f) Bonds and Insurance. (1) The contractor 
shall require performance bonds in penal 
amounts as set forth in 48 CFR 28.102–2(a) for 
all fixed priced and unit-priced construction 
subcontracts in excess of $100,000. The con-
tractor shall consider the use of performance 
bonds in fixed price nonconstruction sub-
contracts, where appropriate. 

(2) For fixed-price, unit-priced and cost re-
imbursement construction subcontracts in 
excess of $100,000 a payment bond shall be ob-
tained on Standard Form 25A modified to 
name the contractor as well as the United 
States of America as obligees. The penal 
amounts shall be determined in accordance 
with 48 CFR 28.102–2(b). 

(3) For fixed-price, unit-priced and cost-re-
imbursement construction subcontracts, 
greater than $25,000, but not greater than 
$100,000, the contractor shall select two or 
more of the payment protections at 48 CFR 
28.102–1(b), giving particular consideration to 
the inclusion of an irrevocable letter of cred-
it as one of the selected alternatives. 

(4) A subcontractor may have more than 
one acceptable surety in both construction 
and other subcontracts, provided that in no 
case will the liability of any one surety ex-
ceed the maximum penal sum for which it is 
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