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commercial enterprise or offers a haz-
ardous material for transportation in
commerce. Person does not include the
following:

(1) The United States Postal Service.

(2) Any agency or instrumentality of
the Federal government, for the pur-
poses of 49 U.S.C. 5123 (civil penalties)
and 5124 (criminal penalties.)

(3) Any government or Indian tribe
(or an agency or instrumentality of
any government or Indian tribe) that
transports hazardous material for a
governmental purpose.

Registration means a written ac-
knowledgment from the Associate Ad-
ministrator that a registrant is author-
ized to perform a function for which
registration is required under sub-
chapter C of this chapter (e.g., registra-
tion in accordance with 49 CFR 178.503
regarding marking of packagings). For
purposes of subparts A through E,
“‘registration’” does not include reg-
istration under subpart F or G of this
part.

Report means information, other than
an application, registration or part
thereof, required to be submitted to
the Associate Administrator pursuant
to this subchapter, subchapter B or
subchapter C of this chapter.

Respondent means a person upon
whom the RSPA has served a notice of
probable violation.

State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mar-
iana Islands, the Virgin Islands, Amer-
ican Samoa, Guam, or any other terri-
tory or possession of the United States
designated by the Secretary.

Transports or transportation means
the movement of property and loading,
unloading, or storage incidental to the
movement.

[Amdt. 107-3, 41 FR 38170, Sept. 9, 1976, as
amended by Amdt. 107-4, 43 FR 43307, Sept.
25, 1978; Amdt. 107-5, 43 FR 48642, Oct. 19,
1978; Amdt. 107-8, 46 FR 9888, Jan. 29, 1981;
Amdt. 107-12, 48 FR 53711, Nov. 29, 1983; 50 FR
45730, Nov. 1, 1985; Amdt. 107-24, 56 FR 8621,
Feb. 28, 1991; Amdt. 107-23, 56 FR 66157, Dec.
20, 1991; Amdt. 107-32, 59 FR 49130, Sept. 26,
1994; Amdt. 107-38, 61 FR 21094, May 9, 1996; 65
FR 58618, Sept. 29, 2000; 66 FR 45377, Aug. 28,
2001. Redesignated and amended at 67 FR
42958, June 25, 2002; 67 FR 51639, Aug. 8, 2002]
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§107.105
Subpart B—Exemptions

SOURCE: Amdt. 107-38, 61 FR 21095, May 9,
1996, unless otherwise noted.

§107.101 Purpose and scope.

This subpart prescribes procedures
for the issuance, modification and ter-
mination of exemptions from require-
ments of this subchapter, subchapter C
of this chapter, or regulations issued
under chapter 51 of 49 U.S.C.

§107.105 Application for exemption.

(a) General. Each application for an
exemption or modification of an ex-
emption must be written in English
and must—

(1) Be submitted for timely consider-
ation, at least 120 days before the re-
quested effective date, in duplicate to:
Associate Administrator for Hazardous
Materials Safety (Attention: Exemp-
tions, DHM-31), Research and Special
Programs Administration, U.S. Depart-
ment of Transportation, 400 7th Street,
SW., Washington, DC 20590-0001. Alter-
natively, the application with any at-
tached supporting documentation sub-
mitted in an appropriate format may
be sent by facsimile (fax) to: (202) 366—
3753 or (202) 366-3308 or by electronic
mail (e-mail) to: Exemp-
tions@rspa.dot.gov;

(2) State the name, street and mail-
ing addresses, e-mail address optional,
and telephone number of the applicant;
if the applicant is not an individual,
state the name, street and mailing ad-
dresses, e-mail address optional, and
telephone number of an individual des-
ignated as an agent of the applicant for
all purposes related to the application;

(3) If the applicant is not a resident
of the United States, a designation of
agent for service in accordance with
§105.40 of this part; and

(4) For a manufacturing exemption, a
statement of the name and street ad-
dress of each facility where manufac-
turing under the exemption will occur.

(b) Confidential treatment. To request
confidential treatment for information
contained in the application, the appli-
cant shall comply with §105.30(a).

(c) Description of exemption proposal.
The application must include the fol-
lowing information that is relevant to
the exemption proposal:



§107.107

(1) A citation of the specific regula-
tion from which the applicant seeks re-
lief;

(2) Specification of the proposed
mode or modes of transportation;

(3) A detailed description of the pro-
posed exemption (e.g., alternative
packaging, test, procedure or activity)
including, as appropriate, written de-
scriptions, drawings, flow charts, plans
and other supporting documents;

(4) A specification of the proposed du-
ration or schedule of events for which
the exemption is sought;

(5) A statement outlining the appli-
cant’s basis for seeking relief from
compliance with the specified regula-
tions and, if the exemption is requested
for a fixed period, a description of how
compliance will be achieved at the end
of that period;

(6) If the applicant seeks emergency
processing specified in §107.117, a state-
ment of supporting facts and reasons;

(7) Identification and description of
the hazardous materials planned for
transportation under the exemption;

(8) Description of each packaging, in-
cluding specification or exemption
number, as applicable, to be used in
conjunction with the requested exemp-
tion;

(9) For alternative packagings, docu-
mentation of quality assurance con-
trols, package design, manufacture,
performance test criteria, in-service
performance and service-life limita-
tions.

(d) Justification of exemption proposal.
The application must demonstrate that
an exemption achieves a level of safety
at least equal to that required by regu-
lation, or if a required safety level does
not exist, is consistent with the public
interest. At a minimum, the applica-
tion must provide the following:

(1) Information describing all rel-
evant shipping and incident experience
of which the applicant is aware that re-
lates to the application;

(2) A statement identifying any in-
creased risk to safety or property that
may result if the exemption is granted,
and a description of the measures to be
taken to address that risk; and

(3) Either—

(i) Substantiation, with applicable
analyses, data or test results, that the
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proposed alternative will achieve a
level of safety that is at least equal to
that required by the regulation from
which the exemption is sought; or

(ii) If the regulations do not establish
a level of safety, an analysis that iden-
tifies each hazard, potential failure
mode and the probability of its occur-
rence, and how the risks associated
with each hazard and failure mode are
controlled for the duration of an activ-
ity or life-cycle of a packaging.

[Amdt. 107-38, 61 FR 21095, May 9, 1996, as
amended at 62 FR 51556, Oct. 1, 1997; 656 FR
50457, Aug. 18, 2000; 65 FR 58618, Sept. 29, 2000;
67 FR 61010-61011, Sept. 27, 2002]

§107.107 Application for party status.

(a) Any person eligible to apply for
an exemption may apply to be made
party to an application or an existing
exemption, other than a manufacturing
exemption.

(b) Each application filed under this
section must—

(1) Be submitted in duplicate to: As-
sociate Administrator for Hazardous
Materials Safety (Attention: Exemp-
tions, DHM-31), Research and Special
Programs Administration, U.S. Depart-
ment of Transportation, 400 7th Street,
SW, Washington, DC 20590-0001. Alter-
natively, the application with any at-
tached supporting documentation sub-
mitted in an appropriate format may
be sent by facsimile (fax) to: (202) 366—
3753 or (202) 366-3308 or by electronic
mail (e-mail) to: Exemp-
tions@rspa.dot.gov,;

(2) Identify by number the exemption
application or exemption to which the
applicant seeks to become a party;

(3) State the name, street and mail-
ing addresses, e-mail address optional,
and telephone number of the applicant;
if the applicant is not an individual,
state the name, street and mailing ad-
dresses, e-mail address optional, and
telephone number of an individual des-
ignated as the applicant’s agent for all
purposes related to the application;
and

(4) If the applicant is not a resident
of the United States, provide a designa-
tion of agent for service in accordance
with §105.40.

(c) The Associate Administrator
grants or denies an application for



