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cause exists to take a person’s deposi-
tion when the information sought is 
relevant to the subject matter involved 
in the proceeding and: 

(1) The information is not obtainable 
from some other source that is more 
convenient, less burdensome, and less 
expensive; or 

(2) The request is not unreasonably 
cumulative, unduly burdensome, or un-
duly expensive, taking into account 
the needs of the case, limitations on 
the parties’ resources, and the impor-
tance of the issues in the case. 

(c) Such notice as the presiding offi-
cer shall order will be given for the 
taking of a deposition, but this shall 
not be less than 10 days’ written notice 
unless the parties agree to a shorter 
period. 

(d) Each witness testifying upon dep-
osition shall be sworn and the adverse 
party shall have the right to cross-ex-
amine. The questions propounded and 
the answers thereto, together with all 
objections made, shall be reduced to 
writing, subscribed by the witness, and 
certified by the reporter. 

(e) Depositions taken under this sec-
tion may be used for discovery, to con-
tradict or impeach the testimony of 
the deponent as a witness, or as evi-
dence in the proceeding as permitted 
by paragraph (f) of this section and in 
accordance with the limitations of Fed. 
R. Civ. Pro. 32 as though it were appli-
cable to these proceedings. 

(f) Subject to such objections to the 
questions and answers as were noted at 
the time of taking the deposition and 
as would be valid were the witness per-
sonally present and testifying, such 
deposition may be offered in evidence 
by any party to the proceeding. 

[54 FR 42906, Oct. 18, 1989]

§ 209.9 Filing. 

All materials filed with FRA or any 
FRA officer in connection with a pro-
ceeding under subpart B, C, or D of this 
part shall be submitted in duplicate to 
the Assistant Chief Counsel for Safety, 
(RCC–30), Office of Chief Counsel, Fed-
eral Railroad Administration, 400 Sev-
enth Street, SW., Washington, DC 
20590, except that documents produced 
in accordance with a subpoena shall be 

presented at the place and time speci-
fied by the subpoena. 

[54 FR 42906, Oct. 18, 1989]

§ 209.11 Request for confidential treat-
ment. 

(a) This section governs the proce-
dures for requesting confidential treat-
ment of any document filed with or 
otherwise provided to FRA in 
connecton with its enforcement of stat-
utes related to railroad safety. For pur-
poses of this section, ‘‘enforcement’’ 
shall include all investigative and com-
pliance activities, in addition to the 
development of violation reports and 
recommendations for prosecution. 

(b) A request for confidential treat-
ment with respect to a document or 
portion thereof may be made on the 
basis that the information is— 

(1) Exempt from the mandatory dis-
closure requirements of the Freedom of 
Information Act (5 U.S.C. 552); 

(2) Required to be held in confidence 
by 18 U.S.C. 1905; or 

(3) Otherwise exempt by law from 
public disclosure. 

(c) Any document containing infor-
mation for which confidential treat-
ment is requested shall be accompanied 
at the time of filing by a statement 
justifying nondisclosure and referring 
to the specific legal authority claimed. 

(d) Any document containing any in-
formation for which confidential treat-
ment is requested shall be marked 
‘‘CONFIDENTIAL’’ or ‘‘CONTAINS 
CONFIDENTIAL INFORMATION’’ in 
bold letters. If confidentiality is re-
quested as to the entire document, or if 
it is claimed that nonconfidential in-
formation in the document is not rea-
sonably segregable from confidential 
information, the accompanying state-
ment of justification shall so indicate. 
If confidentiality is requested as to a 
portion of the document, then the per-
son filing the document shall file to-
gether with the document a second 
copy of the document from which the 
information for which confidential 
treatment is requested has been de-
leted. If the person filing a document 
of which only a portion is requested to 
be held in confidence does not submit a 
second copy of the document with the 
confidential information deleted. FRA 
may assume that there is no objection 
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to public disclosure of the document in 
its entirety. 

(e) FRA retains the right to make its 
own determination with regard to any 
claim of confidentiality. Notice of a de-
cision by the FRA to deny a claim, in 
whole or in part, and an opportunity to 
respond shall be given to a person 
claiming confidentiality of information 
no less than five days prior to its pub-
lic disclosure.

§ 209.13 Consolidation. 

At the time a matter is set for hear-
ing under subpart B, C, or D of this 
part, the Chief Counsel may consoli-
date the matter with any similar mat-
ter(s) pending against the same re-
spondent or with any related matter(s) 
pending against other respondent(s) 
under the same subpart. However, on 
certification by the presiding officer 
that a consolidated proceeding is un-
manageable or otherwise undesirable, 
the Chief Counsel will rescind or mod-
ify the consolidation. 

[54 FR 42906, Oct. 18, 1989]

§ 209.15 Rules of evidence. 

The Federal Rules of Evidence for 
United States Courts and Magistrates 
shall be employed as general guidelines 
for proceedings under subparts B, C, 
and D of this part. However, all rel-
evant and material evidence shall be 
received into the record. 

[54 FR 42907, Oct. 18, 1989]

§ 209.17 Motions. 

Motions shall be in writing, filed 
with the presiding officer, and copies 
served upon the parties in accordance 
with § 209.5, except that oral motions 
may be made during the course of any 
hearing or appearance before the pre-
siding officer. Each motion shall state 
the particular order, ruling, or action 
desired and the grounds therefor. Un-
less otherwise specified by the pre-
siding officer, any objection to a writ-
ten motion must be filed within 10 days 
after receipt of the motion. 

[54 FR 42907, Oct. 18, 1989]

Subpart B—Hazardous Materials 
Penalties

CIVIL PENALTIES

§ 209.101 Civil penalties generally. 
(a) Sections 209.101 through 209.121 

prescribe rules of procedure for the as-
sessment of civil penalties pursuant to 
the Federal hazardous materials trans-
portation safety law, 49 U.S.C. Chapter 
51. 

(b) When the FRA has reason to be-
lieve that a person has knowingly com-
mitted an act which is a violation of 
any provision of subchapter B or C of 
chapter I, subtitle B of this title for 
which the FRA exercises enforcement 
responsibility or any waiver or order 
issued thereunder, it may conduct a 
proceeding to assess a civil penalty. 

[42 FR 56742, Oct. 28, 1977, as amended at 61 
FR 38646, July 25, 1996]

§ 209.103 Minimum and maximum pen-
alties. 

A person who knowingly violates a 
requirement of subchapter A or C of 
chapter I, Subtitle B of this title is lia-
ble for a civil penalty of at least $250 
but not more than $27,500 for each vio-
lation. When the violation is a con-
tinuing one, each day of the violation 
constitutes a separate offense. 49 
U.S.C. 5123. 

[61 FR 38646, July 25, 1996, as amended at 63 
FR 11619, Mar. 10, 1998]

§ 209.105 Notice of probable violation. 
(a) FRA, through the Chief Counsel, 

begins a civil penalty proceeding by 
serving a notice of probable violation 
on a person charging him or her with 
having violated one or more provisions 
of subchapter A or C of chapter I, sub-
title B of this title. Appendix B to this 
part contains guidelines used by the 
chief counsel in making initial penalty 
assessments. 

(b) A notice of probable violation 
issued under this section includes: 

(1) A statement of the provision(s) 
which the respondent is believed to 
have violated; 

(2) A statement of the factual allega-
tions upon which the proposed civil 
penalty is being sought; 
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