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(3) The identity, dosage, and time of 
administration of any drugs adminis-
tered by the treating facility prior to 
the time specimens were taken by the 
treating facility or prior to the time 
specimens were taken in compliance 
with this part; and 

(4) The results of any breath tests for 
alcohol conducted by or for the treat-
ing facility. 

(d) An employee required to partici-
pate in body fluid testing under sub-
part C of this part (post-accident toxi-
cological testing) or testing subject to 
subpart H of this part shall, if re-
quested by the representative of the 
railroad or the medical facility 
(including, under subpart H of this 
part, a non-medical contract collector), 
evidence consent to taking of speci-
mens, their release for toxicological 
analysis under pertinent provisions of 
this part, and release of the test results 
to the railroad’s Medical Review Offi-
cer by promptly executing a consent 
form, if required by the medical facil-
ity. The employee is not required to 
execute any document or clause 
waiving rights that the employee 
would otherwise have against the em-
ployer, and any such waiver is void. 
The employee may not be required to 
waive liability with respect to neg-
ligence on the part of any person par-
ticipating in the collection, handling 
or analysis of the specimen or to in-
demnify any person for the negligence 
of others. Any consent provided con-
sistent with this section may be con-
strued to extend only to those actions 
specified in this section. 

(e) Nothing in this part may be con-
strued to authorize the use of physical 
coercion or any other deprivation of 
liberty in order to compel breath or 
body fluid testing. 

(f) Any railroad employee who per-
forms service for a railroad is deemed 
to have consented to removal of body 
fluid and/or tissue specimens necessary 
for toxicological analysis from the re-
mains of such employee, if such em-
ployee dies within 12 hours of an acci-
dent or incident described in subpart C 
of this part as a result of such event. 
This consent is specifically required of 
employees not in covered service, as 
well as employees in covered service. 

(g) Each supervisor responsible for 
covered employees (except a working 
supervisor within the definition of co-
worker under this part) must be 
trained in the signs and symptoms of 
alcohol and drug influence, intoxica-
tion and misuse consistent with a pro-
gram of instruction to be made avail-
able for inspection upon demand by 
FRA. Such a program shall, at a min-
imum, provide information concerning 
the acute behavioral and apparent 
physiological effects of alcohol and the 
major drug groups on the controlled 
substances list. The program must also 
provide training on the qualifying cri-
teria for post-accident testing con-
tained in subpart C of this part, and 
the role of the supervisor in post-acci-
dent collections described in subpart C 
and Appendix C of this part. The dura-
tion of such training may not be less 
than 3 hours. 

(h) Nothing in this subpart restricts 
any discretion available to the railroad 
to request or require that an employee 
cooperate in additional body fluid test-
ing. However, no such testing may be 
performed on urine or blood specimens 
provided under this part. For purposes 
of this paragraph (h), all urine from a 
void constitutes a single specimen.

§ 219.13 Preemptive effect. 
(a) Under section 20106 of title 49, 

United States Code, issuance of the 
regulations in this part preempts any 
State law, rule, regulation, order or 
standard covering the same subject 
matter, except a provision directed at a 
local hazard that is consistent with 
this part and that does not impose an 
undue burden on interstate commerce. 

(b) FRA does not intend by issuance 
of the regulations in this part to pre-
empt provisions of State criminal law 
that impose sanctions for reckless con-
duct that leads to actual loss of life, in-
jury or damage to property, whether 
such provisions apply specifically to 
railroad employees or generally to the 
public at large.

§ 219.15 [Reserved]

§ 219.17 Construction. 
Nothing in this part— 
(a) Restricts the power of FRA to 

conduct investigations under sections 
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20107, 20108, 20111, and 20112 of title 49, 
United States Code; or 

(b) Creates a private right of action 
on the part of any person for enforce-
ment of the provisions of this part or 
for damages resulting from noncompli-
ance with this part.

§ 219.19 [Reserved]

§ 219.21 Information collection. 

(a) The information collection re-
quirements of this part have been re-
viewed by the Office of Management 
and Budget pursuant to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.) and have been assigned OMB con-
trol number 2130–0526. 

(b) The information collection re-
quirements are found in the following 
sections: 219.7, 219.23, 219.104, 219.201, 
219.203, 219.205, 219.207, 219.209, 219.211, 
219.213, 219.303, 219.401, 219.403, 219.405, 
219.407, 219.501, 219.502, 219.503, 219.601, 
219.605, 219.701, 219.801, 219.803, 219.901, 
and 219.903.

§ 219.23 Railroad policies. 

(a) Whenever a breath or body fluid 
test is required of an employee under 
this part, the railroad must provide 
clear and unequivocal written notice to 
the employee that the test is being re-
quired under FRA regulations. Use of 
the mandated DOT form for drug or al-
cohol testing satisfies the require-
ments of this paragraph (a). 

(b) Whenever a breath or body fluid 
test is required of an employee under 
this part, the railroad must provide 
clear, unequivocal written notice of the 
basis or bases upon which the test is 
required (e.g., reasonable suspicion, 
violation of a specified operating/safety 
rule enumerated in subpart D of this 
part, random selection, follow-up, etc.). 
Completion of the DOT alcohol or drug 
testing form indicating the basis of the 
test (prior to providing a copy to the 
employee) satisfies the requirement of 
this paragraph (b). Use of the DOT 
form for non-Federal tests is prohib-
ited. 

(c) Use of approved forms for manda-
tory post-accident toxicological test-
ing under subpart C of this part pro-
vides the notifications required under 
this section with respect to such tests. 

Use of those forms for any other test is 
prohibited. 

(d) Each railroad must provide edu-
cational materials that explain the re-
quirements of this part, and the rail-
road’s policies and procedures with re-
spect to meeting those requirements. 

(1) The railroad must ensure that a 
copy of these materials is distributed 
to each covered employee prior to the 
start of alcohol testing under the rail-
road’s alcohol misuse prevention pro-
gram and to each person subsequently 
hired for or transferred to a covered po-
sition. 

(2) Each railroad must provide writ-
ten notice to representatives of em-
ployee organizations of the availability 
of this information. 

(e) Required content. The materials to 
be made available to employees must 
include detailed discussion of at least 
the following: 

(1) The identity of the person des-
ignated by the railroad to answer em-
ployee questions about the materials. 

(2) The classes or crafts of employees 
who are subject to the provisions of 
this part. 

(3) Sufficient information about the 
safety-sensitive functions performed by 
those employees to make clear that the 
period of the work day the covered em-
ployee is required to be in compliance 
with this part is that period when the 
employee is on duty and is required to 
perform or is available to perform cov-
ered service. 

(4) Specific information concerning 
employee conduct that is prohibited 
under subpart B of this part. 

(5) In the case of a railroad utilizing 
the accident/incident and rule viola-
tion reasonable cause testing authority 
provided by this part, prior notice 
(which may be combined with the no-
tice required by §§ 219.601(d)(1) and 
219.607(d)(1)), to covered employees of 
the circumstances under which they 
will be subject to testing. 

(6) The circumstances under which a 
covered employee will be tested under 
this part. 

(7) The procedures that will be used 
to test for the presence of alcohol and 
controlled substances, protect the em-
ployee and the integrity of the testing 
processes, safeguard the validity of the 
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