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but are not required to, direct the em-
ployee to take another test imme-
diately. Such recollections must not be 
collected under direct observation, un-
less there is another basis for use of di-
rect observation (see § 40.67(b) and (c)). 

(c) You must treat all employees the 
same for this purpose. For example, 
you must not retest some employees 
and not others. You may, however, es-
tablish different policies for different 
types of tests (e.g., conduct retests in 
pre-employment test situations, but 
not in random test situations). You 
must inform your employees in ad-
vance of your decisions on these mat-
ters. 

(d) If you direct the employee to take 
another test, you must ensure that the 
employee is given the minimum pos-
sible advance notice that he or she 
must go to the collection site. 

(e) If you direct the employee to take 
another test, the result of the second 
test—not that of the original test—be-
comes the test of record, on which you 
rely for purposes of this part. 

(f) If you require employees to take 
another test, and the second test is 
also negative and dilute, you are not 
permitted to make the employee take 
a third test because the second test 
was dilute. 

(g) If you direct the employee to take 
another test and the employee declines 
to do so, the employee has refused the 
test for purpose of this part and DOT 
agency regulations.

§ 40.199 What problems always cause a 
drug test to be cancelled? 

(a) As the MRO, when the laboratory 
discovers a ‘‘fatal flaw’’ during its 
processing of incoming specimens (see 
§ 40.83), the laboratory will report to 
you that the specimen has been 
‘‘Rejected for Testing’’ (with the rea-
son stated). You must always cancel 
such a test. 

(b) The following are ‘‘fatal flaws’’: 
(1) There is no printed collector’s 

name and no collector’s signature; 
(2) The specimen ID numbers on the 

specimen bottle and the CCF do not 
match; 

(3) The specimen bottle seal is broken 
or shows evidence of tampering (and a 
split specimen cannot be redesignated, 
see § 40.83(g)); and 

(4) Because of leakage or other 
causes, there is an insufficient amount 
of urine in the primary specimen bottle 
for analysis and the specimens cannot 
be redesignated (see § 40.83(g)). 

(c) You must report the result as pro-
vided in § 40.161 .

§ 40.201 What problems always cause 
a drug test to be cancelled and may 
result in a requirement for another 
collection? 

As the MRO, you must cancel a drug 
test when a laboratory reports that 
any of the following problems have oc-
curred. You must inform the DER that 
the test was cancelled. You must also 
direct the DER to ensure that an addi-
tional collection occurs immediately, 
if required by the applicable procedures 
specified in paragraphs (a) through (e) 
of this section. 

(a) The laboratory reports an 
‘‘Invalid Result.’’ You must follow ap-
plicable procedures in § 40.159 
(recollection under direct observation 
may be required). 

(b) The laboratory reports the result 
as ‘‘Rejected for Testing.’’ You must 
follow applicable procedures in § 40.161 
(a recollection may be required). 

(c) The laboratory’s test of the pri-
mary specimen is positive and the split 
specimen is reported by the laboratory 
as ‘‘Failure to Reconfirm: Drug(s)/Drug 
Metabolite(s) Not Detected.’’ You must 
follow applicable procedures in 
§ 40.187(b) (no recollection is required in 
this case). 

(d) The laboratory’s test result for 
the primary specimen is adulterated or 
substituted and the split specimen is 
reported by the laboratory as 
‘‘Adulterant not found within cri-
teria,’’ or ‘‘ specimen not consistent 
with substitution criteria, as applica-
ble. You must follow applicable proce-
dures in § 40.187(c) (no recollection is 
required in this case). 

(e) The laboratory’s test of the pri-
mary specimen is positive, adulterated, 
or substituted and the split specimen is 
unavailable for testing. You must fol-
low applicable procedures in § 40.187(d) 
(recollection under direct observation 
is required in this case). 

(f) The examining physician has de-
termined that there is an acceptable 
medical explanation of the employee’s
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