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use a self-adhesive label that is tam-
per-evident. 

[65 FR 79526, Dec. 19, 2000, as amended at 66 
FR 41954, Aug. 9, 2001]

§ 40.255 What happens next after the 
alcohol confirmation test result? 

(a) After the EBT has printed the re-
sult of an alcohol confirmation test, 
you must, as the BAT, take the fol-
lowing additional steps: 

(1) Sign and date Step 3 of the ATF. 
(2) If the alcohol confirmation test 

result is lower than 0.02, nothing fur-
ther is required of the employee. As the 
BAT, you must sign and date Step 3 of 
the ATF. 

(3) If the alcohol confirmation test 
result is 0.02 or higher, direct the em-
ployee to sign and date Step 4 of the 
ATF. If the employee does not do so, 
you must note this on the ‘‘Remarks’’ 
line of the ATF. However, this is not 
considered a refusal to test. 

(4) If the test is invalid, tell the em-
ployee the test is cancelled and note 
the problem on the ‘‘Remarks’’ line of 
the ATF. If practicable, conduct a re-
test. (see § 40.271). 

(5) Immediately transmit the result 
directly to the DER in a confidential 
manner. 

(i) You may transmit the results 
using Copy 1 of the ATF, in person, by 
telephone, or by electronic means. In 
any case, you must immediately notify 
the DER of any result of 0.02 or greater 
by any means (e.g., telephone or secure 
fax machine) that ensures the result is 
immediately received by the DER. You 
must not transmit these results 
through C/TPAs or other service 
agents. 

(ii) If you do not make the initial 
transmission in writing, you must fol-
low up the initial transmission with 
Copy 1 of the ATF. 

(b) As an employer, you must take 
the following steps with respect to the 
receipt and storage of alcohol test re-
sult information: 

(1) If you receive any test results 
that are not in writing (e.g., by tele-
phone or electronic means), you must 
establish a mechanism to establish the 
identity of the BAT sending you the re-
sults. 

(2) You must store all test result in-
formation in a way that protects con-
fidentiality.

Subpart N—Problems in Alcohol 
Testing

§ 40.261 What is a refusal to take an al-
cohol test, and what are the con-
sequences? 

(a) As an employee, you are consid-
ered to have refused to take an alcohol 
test if you: 

(1) Fail to appear for any test (except 
a pre-employment test) within a rea-
sonable time, as determined by the em-
ployer, consistent with applicable DOT 
agency regulations, after being di-
rected to do so by the employer. This 
includes the failure of an employee 
(including an owner-operator) to ap-
pear for a test when called by a C/TPA 
(see § 40.241(a)); 

(2) Fail to remain at the testing site 
until the testing process is complete; 
Provided, That an employee who leaves 
the testing site before the testing proc-
ess commences (see § 40.243(a)) for a 
pre-employment test is not deemed to 
have refused to test; 

(3) Fail to provide an adequate 
amount of saliva or breath for any al-
cohol test required by this part or DOT 
agency regulations; Provided, That an 
employee who does not provide an ade-
quate amount of breath or saliva be-
cause he or she has left the testing site 
before the testing process commences 
(see § 40.243(a)) for a pre-employment 
test is not deemed to have refused to 
test; 

(4) Fail to provide a sufficient breath 
specimen, and the physician has deter-
mined, through a required medical 
evaluation, that there was no adequate 
medical explanation for the failure (see 
§ 40.265(c)); 

(5) Fail to undergo a medical exam-
ination or evaluation, as directed by 
the employer as part of the insufficient 
breath procedures outlined at 
§ 40.265(c); 

(6) Fail to sign the certification at 
Step 2 of the ATF (see §§ 40.241(g) and 
40.251(d)); or 

(7) Fail to cooperate with any part of 
the testing process. 

(b) As an employee, if you refuse to 
take an alcohol test, you incur the
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