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materially advance the ultimate termi-
nation of the litigation, or that subse-
quent review will be an inadequate 
remedy. 

(ii) Form. If the Presiding Officer de-
termines, in accordance with para-
graph (b)(3)(i) of this section that an 
interlocutory appeal may proceed, a 
petition for interlocutory appeal may 
be filed with and acted upon by the Ad-
ministrator in accordance with para-
graph (b)(2) of this section. 

(c) Proceedings not stayed. A petition 
for interlocutory appeal under this 
part shall not stay the proceedings be-
fore the Presiding Officer unless the 
Presiding Officer shall so order, except 
that a ruling of the Presiding Officer 
requiring the production of records 
claimed to be confidential shall be 
automatically stayed for a period of 
(10) days following the issuance of such 
ruling to allow an affected party the 
opportunity to file a petition for an in-
terlocutory appeal pursuant to 
§ 511.24(b)(2). The filing of such a peti-
tion shall automatically extend the 
stay of such a ruling pending the Ad-
ministrator’s action on such petition.

§ 511.25 Summary decision and order. 

(a) Motion. Any party may move, 
with a supporting memorandum, for a 
Summary Decision and Order in its 
favor upon all or any of the issues in 
controversy. Complaint Counsel may 
so move at any time after thirty (30) 
days following issuance of a complaint, 
and any other party may so move at 
any time after issuance of a complaint. 
Any such motion by any party shall be 
filed at least twenty (20) days before 
the date fixed for the adjudicatory 
hearing. 

(b) Response to motion. Any other 
party may, within ten (10) days after 
service of the motion, file a response 
thereto with a supporting memo-
randum. 

(c) Grounds. A Summary Decision and 
Order shall be granted if the pleadings 
and any testimony upon oral examina-
tion, answers to interrogatories, ad-
missions, and/or affidavits show that 
there is no genuine issue as to any ma-
terial fact and that the moving party is 
entitled to a Summary Decision and 
Order as a matter of law. 

(d) Legal effect. A Summary Decision 
and Order upon all the issues being ad-
judicated shall constitute the Initial 
Decision of the Presiding Officer, and 
may be appealed to the Administrator 
in accordance with § 511.53. A Summary 
Decision, interlocutory in character, 
may be rendered on fewer than all 
issues and may not be appealed prior to 
issuance of the Initial Decision, except 
in accordance with § 511.24. 

(e) Case not fully adjudicated on mo-
tion. A Summary Decision and Order 
that does not dispose of the whole case 
shall include a statement of those ma-
terial facts as to which there is no sub-
stantial controversy, and of those ma-
terial facts that are actually and in 
good faith controverted. The Summary 
Order shall direct such further pro-
ceedings as are just.

§ 511.26 Settlement. 

(a) Applicability. This section applies 
only to cases of alleged violations of 
section 507(3) of the Motor Vehicle In-
formation and Cost Savings Act, Pub. 
L. 94–163, 89 Stat. 911 (15 U.S.C. section 
2007(3)). Settlement in other cases may 
be made only in accordance with sub-
part G of this part. 

(b) Availability. Any party shall have 
the opportunity to submit an offer of 
settlement to the Presiding Officer. 

(c) Form. Offers of settlement shall be 
in the form of a consent agreement and 
order, shall be signed by the party sub-
mitting the offer or his representative, 
and may be signed by any other party. 
Each offer of settlement shall be ac-
companied by a motion to transmit to 
the Administrator the proposed agree-
ment and order, outlining the sub-
stantive provisions of the agreement, 
and the reasons why it should be ac-
cepted. 

(d) Contents. The proposed consent 
agreement and order which constitute 
the offer of settlement shall contain 
the following: 

(1) An admission of all jurisdictional 
facts; 

(2) An express waiver of further pro-
cedural steps, and of all rights to seek 
judicial review or otherwise to contest 
the validity of the order; 

(3) A description of the alleged non-
compliance, or violation; 
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(4) Provisions to the effect that the 
allegations of the complaint are re-
solved by the proposed consent agree-
ment and order; 

(5) A listing of the acts or practices 
from which the respondent shall re-
frain; 

(6) A detailed statement of the cor-
rective action(s) which the respondent 
shall excute and the civil penalty, if 
any, that respondent shall pay. 

(e) Transmittal. The Presiding Officer 
shall transmit to the Administrator for 
decision all offers of settlement and ac-
companying memoranda that meet the 
requirements enumerated in paragraph 
(d) of this section. The Presiding Offi-
cer may, but need not, recommend ac-
ceptance or rejection of such offers. 
Any party or participant may object to 
a proposed consent agreement by filing 
a motion and supporting memorandum 
with the Administrator. 

(f) Stay of proceedings. When an offer 
of settlement has been agreed to by the 
parties and has been transmitted to the 
Administrator, the proceedings shall be 
stayed until the Administrator has 
ruled on the offer. When an offer of set-
tlement has been made and trans-
mitted to the Administrator but has 
not been agreed to by all parties, the 
proceedings shall not be stayed pending 
the Administrator’s decision on the 
offer. 

(g) Administrator’s ruling. The Admin-
istrator will rule upon all transmitted 
offers of settlement. If the Adminis-
trator accepts the offer, the Adminis-
trator shall issue an appropriate order. 
The order shall become effective upon 
issuance. In determining whether to 
accept an offer of settlement, the Ad-
ministrator will consider the gravity of 
the alleged violation, and any good 
faith efforts by the respondent to com-
ply with applicable requirements. 

(h) Rejection. If the Administrator re-
jects an offer of settlement, the Admin-
istrator shall give written notice of 
that decision and the reasons therefor 
to the parties and the Presiding Offi-
cer. Promptly thereafter, the Presiding 
Officer shall issue an order notifying 
the parties of the resumption of the 
proceedings, including any modifica-
tions to the schedule resulting from 
the stay of the proceedings. 

(i) Effect of rejected offer. Rejected of-
fers of settlement shall not be admis-
sible in evidence over the objection of 
any signatory, nor shall the fact of the 
proposal of the offer be admissible in 
evidence. 

[45 FR 81578, Dec. 11, 1980, as amended at 53 
FR 15783, May 3, 1988]

Subpart D—Discovery; 
Compulsory Process

§ 511.31 General provisions governing 
discovery. 

(a) Applicability. The discovery rules 
established in this subpart are applica-
ble to the discovery of information 
among the parties to a proceeding. Par-
ties seeking information from persons 
not parties may do so by subpoena in 
accordance with § 511.38. 

(b) Discovery methods. Parties may ob-
tain discovery by one or more of the 
following methods: (1) Written inter-
rogatories; (2) requests for production 
of documents or things; (3) requests for 
admissions; or (4) testimony upon oral 
examination. Unless the Presiding Offi-
cer otherwise orders under paragraph 
(d) of this section, the frequency of use 
of these methods is not limited. 

(c) Scope of discovery. The scope of 
discovery is as follows: 

(1) In general. Parties may obtain dis-
covery regarding any matter not privi-
leged, which is relevant to the subject 
matter involved in the proceedings, 
whether it relates to the claim or de-
fense of the party seeking discovery or 
to the claim or defense of any other 
party. It is not ground for objection 
that the information sought will be in-
admissible at the hearing if the infor-
mation sought appears reasonably cal-
culated to lead to the discovery of ad-
missible evidence. 

(2) Exception. Parties may not obtain 
discovery of documents which accom-
panied the staff’s recommendation as 
to whether a complaint should issue or 
of documents or portions thereof which 
would be exempt from discovery under 
Rule 26(b)(3) of the Federal Rules of 
Civil Procedure. 

(3) Hearing preparation: Experts. A 
party may obtain discovery of facts 
known and opinions held by experts, 
regardless of whether they are acquired 
or developed in anticipation of or for 
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