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have been extended to protect release
of classified information for which the
Secretary of Transportation is respon-
sible. Specifically, this regulation is
DOD 5220.22-M, National Industrial Se-
curity Program Operating Manual.
This regulation is effective within the
Department of Transportation, which
functions as a User Agency as pre-
scribed in the regulation. Appropriate
security staffs, project personnel, and
contracting officers assure that actions
required by the regulation are taken.

PART 9—TESTIMONY OF EMPLOY-
EES OF THE DEPARTMENT AND
PRODUCTION OF RECORDS IN
LEGAL PROCEEDINGS

Sec.
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Testimony by employees before the De-

partment or in other legal proceedings in
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Legal proceedings between private liti-
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9.11 Legal proceedings between private liti-
gants: Demands.

9.13 Legal proceedings between private liti-
gants: Procedures to request records.

9.15 Legal proceedings between private liti-
gants: Procedures to request testimony.

9.17 Legal proceedings between private liti-
gants: Procedures for taking testimony.

9.19 Acceptance of service on behalf of Sec-
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AUTHORITY: 5 U.S.C. 301; 45 U.S.C. 41-42; 49
U.S.C. 322; 49 U.S.C. 504(f); 23 U.S.C. 409.

SOURCE: 58 FR 6724, Feb. 2, 1993, unless oth-
erwise noted.

9.7

9.9

§9.1 Purpose.

(a) This part sets forth procedures
governing the testimony of an em-
ployee in legal proceedings in which
the United States is a party. It also
sets forth procedures to be followed
when an employee is issued a subpoena,
order or other demand (collectively re-
ferred to in this part as a ‘‘demand”)
by a court or other competent author-
ity, or is requested by a private liti-
gant, to provide testimony or produce
records concerning information ac-
quired in the course of performing offi-
cial duties or because of the employee’s
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official status. It also prescribes the
policies and procedures of the Depart-
ment with respect to the acceptance of
service of legal process and pleadings
in legal proceedings involving the De-
partment.

(b) The purposes of this part are to:

(1) Conserve the time of employees
for conducting official business;

(2) Minimize the possibility of involv-
ing the Department in controversial
issues not related to its mission;

(3) Maintain the impartiality of the
Department among private litigants;

(4) Avoid spending the time and
money of the United States for private
purposes; and

(5) To protect confidential, sensitive
information and the deliberative proc-
esses of the Department.

(c) Agency counsel, in his or her dis-
cretion, may permit an exception from
any requirement in this part. The ex-
ception may be granted only when the
deviation will not interfere with mat-
ters of operational or military neces-
sity, and when agency counsel deter-
mines that:

(1) It is necessary to prevent a mis-
carriage of justice;

(2) The Department has an interest in
the decision that may be rendered in
the legal proceeding; or

(3) The exception is in the best inter-
est of the Department or the United
States.

For Office of Inspector General em-
ployees and documents, the Inspector
General, in conjunction with the Gen-
eral Counsel of the Department, may
permit an exception from any require-
ment of this part if the Inspector Gen-
eral determines, based on the Inspector
General Act of 1978, as amended, that
application of the requirement would
be inappropriate.

§9.2 Applicability.

This part applies to the testimony of
an employee in legal proceedings in
which the United States is a party. It
also applies in legal proceedings be-
tween private litigants to requests or
demands for testimony or records con-
cerning information acquired in the
course of an employee performing offi-
cial duties or because of the employee’s
official status. This part does not apply
to any legal proceeding in which an



§9.3

employee is to testify as to facts or
events that are in no way related to
the employee’s official duties or the
functions of the Department. Nor does
it apply to Congressional demands for
testimony or documents.

§9.3 Definitions.

For purposes of this part:

Department means the Department of
Transportation (DOT), including the
Office of the Secretary (which encom-
passes the Office of the Inspector Gen-
eral) and the following operating ad-
ministrations while they are part of
DOT:

(a) The U.S. Coast Guard.

(b) The Federal Aviation Administra-
tion.

(c) The Federal Highway Administra-
tion.

(d) The Federal Railroad Administra-
tion.

(e) The Federal Transit Administra-
tion.

(f) The St. Lawrence Seaway Devel-
opment Corporation.

(g) The National Highway Traffic
Safety Administration.

(h) The Maritime Administration.

(i) The Research and Special Pro-
grams Administration.

(j) Any DOT operating administra-
tion established after the effective date
of this part.

Legal proceeding means any case or
controversy pending before any federal,
state, or local court (including grand
jury proceedings), any administrative
proceeding pending before any federal,
state, or local agency, or any legisla-
tive proceeding pending before any
state or local agency.

Legal proceeding between private liti-
gants means any legal proceeding in
which neither the Department of
Transportation nor the United States
(including any federal agency or officer
of the United States in his or her offi-
cial capacity) is a party.

Employee of the Department or
Employee means any current or former
officer or employee of the Department;
any active duty, retired, or former offi-
cer or enlisted member of the Coast
Guard; or any current or former con-
tractor (including any corporation or
other entity and any employee or sub-
contractor).
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Agency counsel means the General
Counsel of the Department or the Chief
Counsel of any operating administra-
tion of the Department concerned, any
person to whom the General Counsel or
Chief Counsel has delegated authority,
or any person who is authorized to rep-
resent the Department in a specific
legal proceeding.

Testimony means any written or oral
statement by a witness, including
depositions, answers to interrogatories,
affidavits, declarations, and state-
ments at a hearing or trial.

§9.5 General prohibition of production
or disclosure in legal proceedings.

No employee of the Department may
provide testimony or produce any ma-
terial contained in the files of the De-
partment, or disclose any information
relating to, or based upon, material
contained in the files of the Depart-
ment, or disclose any information or
produce any material acquired as part
of the performance of that employee’s
official duties or because of that em-
ployee’s official status unless author-
ized in accordance with this part, or by
other applicable law.

§9.7 Testimony by employees before
the Department or in other legal
proceedings in which the United
States is a party.

In any legal proceeding before the
Department or in which the United
States (including any federal agency or
officer of the United States) is a party:

(a) Agency counsel shall arrange for
an employee to testify as a witness for
the United States whenever the attor-
ney representing the United States re-
quests it.

(b) An employee may testify for the
United States both as to facts within
the employee’s personal knowledge and
as an expert or opinion witness. Except
as provided in paragraph (c) of this sec-
tion, an employee may not testify as
an expert or opinion witness, with re-
gard to any matter arising out of the
employee’s official duties or the func-
tions of the Department, for any party
other than the United States in any
legal proceeding in which the United
States is a party. An employee who re-
ceives a demand to testify on behalf of
a party other than the United States



