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§ 17.3 Definitions. 
In addition to the definitions con-

tained in part 10 of this subchapter, 
and unless the context otherwise re-
quires, in this part 17: 

Act means the Endangered Species 
Act of 1973 (16 U.S.C. 1531–1543; 87 Stat. 
884); 

Adequately covered means, with re-
spect to species listed pursuant to sec-
tion 4 of the ESA, that a proposed con-
servation plan has satisfied the permit 
issuance criteria under section 
10(a)(2)(B) of the ESA for the species 
covered by the plan, and, with respect 
to unlisted species, that a proposed 
conservation plan has satisfied the per-
mit issuance criteria under section 
10(a)(2)(B) of the ESA that would other-
wise apply if the unlisted species cov-
ered by the plan were actually listed. 
For the Services to cover a species 
under a conservation plan, it must be 
listed on the section 10(a)(1)(B) permit. 

Alaskan Native means a person de-
fined in the Alaska Native Claims Set-
tlement Act (43 U.S.C. 1603(b) (85 Stat. 
588)) as a citizen of the United States 
who is of one-fourth degree or more 
Alaska Indian (including Tsimshian In-
dians enrolled or not enrolled in the 
Metlaktla Indian Community), Es-
kimo, or Aleut blood, or combination 
thereof. The term includes any Native, 
as so defined, either or both of whose 
adoptive parents are not Natives. It 
also includes, in the absence of proof of 
a minimum blood quantum, any citizen 
of the United States who is regarded as 
an Alaska Native by the Native village 
or town of which he claims to be a 
member and whose father or mother is 
(or, if deceased, was) regarded as Na-
tive by any Native village or Native 
town. Any citizen enrolled by the Sec-
retary pursuant to section 5 of the 
Alaska Native Claims Settlement Act 
shall be conclusively presumed to be an 
Alaskan Native for purposes of this 
part; 

Authentic native articles of handicrafts 
and clothing means items made by an 
Indian, Aleut, or Eskimo which (a) 
were commonly produced on or before 
December 28, 1973, and (b) are composed 
wholly or in some significant respect of 
natural materials, and (c) are signifi-
cantly altered from their natural form 
and which are produced, decorated, or 

fashioned in the exercise of traditional 
native handicrafts without the use of 
pantographs, multiple carvers, or simi-
lar mass copying devices. Improved 
methods of production utilizing mod-
ern implements such as sewing ma-
chines or modern techniques at a tan-
nery registered pursuant to § 18.23(c) of 
this subchapter (in the case of marine 
mammals) may be used so long as no 
large scale mass production industry 
results. Traditional native handicrafts 
include, but are not limited to, weav-
ing, carving, stitching, sewing, lacing, 
beading, drawing, and painting. The 
formation of traditional native groups 
such as cooperatives, is permitted so 
long as no large scale mass production 
results; 

Bred in captivity or captive-bred refers 
to wildlife, including eggs, born or oth-
erwise produced in captivity from par-
ents that mated or otherwise trans-
ferred gametes in captivity, if repro-
duction is sexual, or from parents that 
were in captivity when development of 
the progeny began, if development is 
asexual. 

Captivity means that living wildlife is 
held in a controlled environment that 
is intensively manipulated by man for 
the purpose of producing wildlife of the 
selected species, and that has bound-
aries designed to prevent animal, eggs 
or gametes of the selected species from 
entering or leaving the controlled envi-
ronment. General characteristics of 
captivity may include but are not lim-
ited to artificial housing, waste re-
moval, health care, protection from 
predators, and artificially supplied 
food. 

Changed circumstances means changes 
in circumstances affecting a species or 
geographic area covered by a conserva-
tion plan that can reasonably be an-
ticipated by plan developers and the 
Service and that can be planned for 
(e.g., the listing of new species, or a fire 
or other natural catastrophic event in 
areas prone to such events). 

Conservation plan means the plan re-
quired by section 10(a)(2)(A) of the ESA 
that an applicant must submit when 
applying for an incidental take permit. 
Conservation plans also are known as 
‘‘habitat conservation plans’’ or 
‘‘HCPs.’’
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Conserved habitat areas means areas 
explicitly designated for habitat res-
toration, acquisition, protection, or 
other conservation purposes under a 
conservation plan. 

Convention means the Convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora, TIAS 
8249. 

Enhance the propagation or survival, 
when used in reference to wildlife in 
captivity, includes but is not limited to 
the following activities when it can be 
shown that such activities would not 
be detrimental to the survival of wild 
or captive populations of the affected 
species: 

(a) Provision of health care, manage-
ment of populations by culling, contra-
ception, euthanasia, grouping or han-
dling of wildlife to control survivorship 
and reproduction, and similar normal 
practices of animal husbandry needed 
to maintain captive populations that 
are self-sustaining and that possess as 
much genetic vitality as possible; 

(b) Accumulation and holding of liv-
ing wildlife that is not immediately 
needed or suitable for propagative or 
scientific purposes, and the transfer of 
such wildlife between persons in order 
to relieve crowding or other problems 
hindering the propagation or survival 
of the captive population at the loca-
tion from which the wildlife would be 
removed; and 

(c) Exhibition of living wildlife in a 
manner designed to educate the public 
about the ecological role and conserva-
tion needs of the affected species. 

Endangered means a species of wild-
life listed in § 17.11 or a species of plant 
listed in § 17.12 and designated as en-
dangered. 

Harass in the definition of ‘‘take’’ in 
the Act means an intentional or neg-
ligent act or omission which creates 
the likelihood of injury to wildlife by 
annoying it to such an extent as to sig-
nificantly disrupt normal behavioral 
patterns which include, but are not 
limited to, breeding, feeding, or shel-
tering. This definition, when applied to 
captive wildlife, does not include gen-
erally accepted: 

(1) Animal husbandry practices that 
meet or exceed the minimum standards 
for facilities and care under the Animal 
Welfare Act, 

(2) Breeding procedures, or 
(3) Provisions of veterinary care for 

confining, tranquilizing, or anes-
thetizing, when such practices, proce-
dures, or provisions are not likely to to 
result in injury to the wildlife. 

Harm in the definition of ‘‘take’’ in 
the Act means an act which actually 
kills or injures wildlife. Such act may 
include significant habitat modifica-
tion or degradation where it actually 
kills or injures wildlife by significantly 
impairing essential behavioral pat-
terns, including breeding, feeding or 
sheltering. 

Incidental taking means any taking 
otherwise prohibited, if such taking is 
incidental to, and not the purpose of, 
the carrying out of an otherwise lawful 
activity. 

Industry or trade in the definition of 
‘‘commercial activity’’ in the Act 
means the actual or intended transfer 
of wildlife or plants from one person to 
another person in the pursuit of gain or 
profit; 

Native village or town means any com-
munity, association, tribe, clan or 
group; 

Operating conservation program means 
those conservation management activi-
ties which are expressly agreed upon 
and described in a conservation plan or 
its Implementing Agreement, if any, 
and which are to be undertaken for the 
affected species when implementing an 
approved conservation plan, including 
measures to respond to changed cir-
cumstances. 

Population means a group of fish or 
wildlife in the same taxon below the 
subspecific level, in common spatial ar-
rangement that interbreed when ma-
ture; 

Properly implemented conservation plan 
means any conservation plan, Imple-
menting Agreement and permit whose 
commitments and provisions have been 
or are being fully implemented by the 
permittee. 

Specimen means any animal or plant, 
or any part, product, egg, seed or root 
of any animal or plant; 

Subsistence means the use of endan-
gered or threatened wildlife for food, 
clothing, shelter, heating, transpor-
tation and other uses necessary to 
maintain the life of the taker of the 
wildlife, or those who depend upon the 

VerDate Dec<13>2002 09:26 Jan 16, 2003 Jkt 197207 PO 00000 Frm 00099 Fmt 8010 Sfmt 8010 Y:\SGML\197207T.XXX 197207T



100

50 CFR Ch. I (10–1–02 Edition)§ 17.4

taker to provide them with such sub-
sistence, and includes selling any edi-
ble portions of such wildlife in native 
villages and towns in Alaska for native 
consumption within native villages and 
towns; 

Threatened means a species of wildlife 
listed in § 17.11 or plant listed in § 17.12 
and designated as threatened. 

Unforeseen circumstances means 
changes in circumstances affecting a 
species or geographic area covered by a 
conservation plan that could not rea-
sonably have been anticipated by plan 
developers and the Service at the time 
of the conservation plan’s negotiation 
and development, and that result in a 
substantial and adverse change in the 
status of the covered species. 

Wasteful manner means any taking or 
method of taking which is likely to re-
sult in the killing or injury of endan-
gered or threatened wildlife beyond 
those needed for subsistence purposes, 
or which results in the waste of a sub-
stantial portion of the wildlife, and in-
cludes without limitation the employ-
ment of a method of taking which is 
not likely to assure the capture or kill-
ing of the wildlife, or which is not im-
mediately followed by a reasonable ef-
fort to retrieve the wildlife. 

[40 FR 44415, Sept. 26, 1975, as amended at 42 
FR 28056, June 1, 1977; 44 FR 54006, Sept. 17, 
1979; 46 FR 54750, Nov. 4, 1981; 47 FR 31387, 
July 20, 1982; 50 FR 39687, Sept. 30, 1985; 63 FR 
8870, Feb. 23, 1998; 63 FR 48639, Sept. 11, 1998]

§ 17.4 Pre-Act wildlife. 
(a) The prohibitions defined in sub-

parts C and D of this part 17 shall not 
apply to any activity involving endan-
gered or threatened wildlife which was 
held in captivity or in a controlled en-
vironment on December 28, 1973: Pro-
vided,

(1) That the purposes of such holding 
were not contrary to the purposes of 
the Act; and 

(2) That the wildlife was not held in 
the course of a commercial activity.

Example 1. On January 25, 1974, a tourist 
buys a stuffed hawksbill turtle (an endan-
gered species listed since June, 1970), in a 
foreign country. On December 28, 1973, the 
stuffed turtle had been on display for sale. 
The tourist imports the stuffed turtle into 
the United States on January 26, 1974. This is 
a violation of the Act since the stuffed turtle 

was held for commercial purposes on Decem-
ber 28, 1973.

Example 2. On December 27, 1973 (or ear-
lier), a tourist buys a leopard skin coat (the 
leopard has been listed as endangered since 
March 1972) for his wife in a foreign country. 
On January 5, he imports it into the United 
States. He has not committed a violation 
since on December 28, 1973, he was the owner 
of the coat, for personal purposes, and the 
chain of commerce had ended with the sale 
on the 27th. Even if he did not finish paying 
for the coat for another year, as long as he 
had possession of it, and he was not going to 
resell it, but was using it for personal pur-
poses, the Act does not apply to that coat.

Example 3. On or before December 28, 1973, 
a hunter kills a leopard legally in Africa. He 
has the leopard mounted and imports it into 
the United States in March 1974. The impor-
tation is not subject to the Act. The hunter 
has not engaged in a commercial activity, 
even though he bought the services of a 
guide, outfitters, and a taxidermist to help 
him take, preserve, and import the leopard. 
This applies even if the trophy was in the 
possession of the taxidermist on December 
28, 1973.

Example 4. On January 15, 1974, a hunter 
kills a leopard legally in Africa. He has the 
leopard mounted and imports it into the 
United States in June 1974. This importation 
is a violation of the Act since the leopard 
was not in captivity or a controlled environ-
ment on December 28, 1973.

(b) Service officers or Customs offi-
cers may refuse to clear endangered or 
threatened wildlife for importation 
into or exportation from the United 
States, pursuant to § 14.53 of this sub-
chapter, until the importer or exporter 
can demonstrate that the exemption 
referred to in this section applies. Ex-
empt status may be established by any 
sufficient evidence, including an affi-
davit containing the following: 

(1) The affiant’s name and address; 
(2) Identification of the affiant; 
(3) Identification of the endangered 

or threatened wildlife which is the sub-
ject of the affidavit; 

(4) A statement by the affiant that to 
the best of his knowledge and belief, 
the endangered or threatened wildlife 
which is the subject of the affidavit 
was in captivity or in a controlled en-
vironment on December 28, 1973, and 
was not being held for purposes con-
trary to the Act or in the course of a 
commercial activity; 

(5) A statement by the affiant in the 
following language:

VerDate Dec<13>2002 09:26 Jan 16, 2003 Jkt 197207 PO 00000 Frm 00100 Fmt 8010 Sfmt 8010 Y:\SGML\197207T.XXX 197207T


