§600.335

useful ingredient of a conservation
scheme, because it facilitates applica-
tion and enforcement of other manage-
ment measures.

(1) Definition. Limited access (or lim-
ited entry) is a management technique
that attempts to limit units of effort in
a fishery, usually for the purpose of re-
ducing economic waste, improving net
economic return to the fishermen, or
capturing economic rent for the benefit
of the taxpayer or the consumer. Com-
mon forms of limited access are licens-
ing of vessels, gear, or fishermen to re-
duce the number of units of effort, and
dividing the total allowable catch into
fishermen’s quotas (a stock-certificate
system). Two forms (i.e., Federal fees
for licenses or permits in excess of ad-
ministrative costs, and taxation) are
not permitted under the Magnuson-
Stevens Act, except for fees allowed
under section 304(d)(2).

(2) Factors to consider. The Magnuson-
Stevens Act ties the use of limited ac-
cess to the achievement of OY. An
FMP that proposes a limited access
system must consider the factors listed
in section 303(b)(6) of the Magnuson-
Stevens Act and in §600.325(c)(3). In ad-
dition, it should consider the criteria
for qualifying for a permit, the nature
of the interest created, whether to
make the permit transferable, and the
Magnuson-Stevens Act’s limitations on
returning economic rent to the public
under section 304(d). The FMP should
also discuss the costs of achieving an
appropriate distribution of fishing
privileges.

(d) Analysis. An FMP should discuss
the extent to which overcapitalization,
congestion, economic waste, and ineffi-
cient techniques in the fishery reduce
the net benefits derived from the man-
agement unit and prevent the attain-
ment and appropriate allocation of OY.
It should also explain, in terms of the
FMP’s objectives, any restriction
placed on the use of efficient tech-
niques of harvesting, processing, or
marketing. If, during FMP develop-
ment, the Council considered imposing
a limited-entry system, the FMP
should analyze the Council’s decision
to recommend or reject limited access
as a technique to achieve efficient uti-
lization of the resources of the fishing
industry.
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(e) Economic allocation. This standard
prohibits only those measures that dis-
tribute fishery resources among fisher-
men on the basis of economic factors
alone, and that have economic alloca-
tion as their only purpose. Where con-
servation and management measures
are recommended that would change
the economic structure of the industry
or the economic conditions under
which the industry operates, the need
for such measures must be justified in
light of the biological, ecological, and
social objectives of the FMP, as well as
the economic objectives.

[61 FR 32540, June 24, 1996, as amended at 63
FR 7075, Feb. 12, 1998; 63 FR 24234, May 1,
1998]

§600.335 National Standard 6—Vari-
ations and Contingencies.

(a) Standard 6. Conservation and
management measures shall take into
account and allow for variations
among, and contingencies in, fisheries,
fishery resources, and catches.

(b) Conservation and management.
Each fishery exhibits unique uncertain-
ties. The phrase ‘‘conservation and
management’” implies the wise use of
fishery resources through a manage-
ment regime that includes some pro-
tection against these uncertainties.
The particular regime chosen must be
flexible enough to allow timely re-
sponse to resource, industry, and other
national and regional needs. Continual
data acquisition and analysis will help
the development of management meas-
ures to compensate for variations and
to reduce the need for substantial buff-
ers. Flexibility in the management re-
gime and the regulatory process will
aid in responding to contingencies.

(c) Variations. (1) In fishery manage-
ment terms, variations arise from bio-
logical, social, and economic occur-
rences, as well as from fishing prac-
tices. Biological uncertainties and lack
of knowledge can hamper attempts to
estimate stock size and strength, stock
location in time and space, environ-
mental/habitat changes, and ecological
interactions. KEconomic uncertainty
may involve changes in foreign or do-
mestic market conditions, changes in
operating costs, drifts toward overcapi-
talization, and economic perturbations
caused by changed fishing patterns.
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Changes in fishing practices, such as
the introduction of new gear, rapid in-
creases or decreases in harvest effort,
new fishing strategies, and the effects
of new management techniques, may
also create uncertainties. Social
changes could involve increases or de-
creases in recreational fishing, or the
movement of people into or out of fish-
ing activities due to such factors as age
or educational opportunities.

(2) Every effort should be made to de-
velop FMPs that discuss and take into
account these vicissitudes. To the ex-
tent practicable, FMPs should provide
a suitable buffer in favor of conserva-
tion. Allowances for uncertainties
should be factored into the various ele-
ments of an FMP. Examples are:

(i) Reduce OY. Lack of scientific
knowledge about the condition of a
stock(s) could be reason to reduce OY.

(ii) Establish a reserve. Creation of a
reserve may compensate for uncertain-
ties in estimating domestic harvest,
stock conditions, or environmental fac-
tors.

(iii) Adjust management techniques. In
the absence of adequate data to predict
the effect of a new regime, and to avoid
creating unwanted variations, a Coun-
cil could guard against producing dras-
tic changes in fishing patterns, alloca-
tions, or practices.

(iv) Highlight habitat conditions. FMPs
may address the impact of pollution
and the effects of wetland and estua-
rine degradation on the stocks of fish;
identify causes of pollution and habitat
degradation and the authorities having
jurisdiction to regulate or influence
such activities; propose recommenda-
tions that the Secretary will convey to
those authorities to alleviate such
problems; and state the views of the
Council on unresolved or anticipated
issues.

(d) Contingencies. Unpredictable
events—such as unexpected resource
surges or failures, fishing effort greater
than anticipated, disruptive gear con-
flicts, climatic conditions, or environ-
mental catastrophes—are best handled
by establishing a flexible management
regime that contains a range of man-
agement options through which it is
possible to act quickly without amend-
ing the FMP or even its regulations.
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(1) The FMP should describe the
management options and their con-
sequences in the necessary detail to
guide the Secretary in responding to
changed circumstances, so that the
Council preserves its role as policy-set-
ter for the fishery. The description
should enable the public to understand
what may happen under the flexible re-
gime, and to comment on the options.

(2) FMPs should include criteria for
the selection of management measures,
directions for their application, and
mechanisms for timely adjustment of
management measures comprising the
regime. For example, an FMP could in-
clude criteria that allow the Secretary
to open and close seasons, close fishing
grounds, or make other adjustments in
management measures.

(3) Amendment of a flexible FMP
would be necessary when cir-
cumstances in the fishery change sub-
stantially, or when a Council adopts a
different management philosophy and
objectives.

§600.340 National Standard 7—Costs
and Benefits.

(a) Standard 7. Conservation and
management measures shall, where
practicable, minimize costs and avoid
unnecessary duplication.

(b) Necessity of Federal management—
(1) General. The principle that not
every fishery needs regulation is im-
plicit in this standard. The Magnuson-
Stevens Act requires Councils to pre-
pare FMPs only for overfished fisheries
and for other fisheries where regula-
tion would serve some useful purpose
and where the present or future bene-
fits of regulation would justify the
costs. For example, the need to collect
data about a fishery is not, by itself,
adequate justification for preparation
of an FMP, since there are less costly
ways to gather the data (see
§600.320(d)(2). In some cases, the FMP
preparation process itself, even if it
does not culminate in a document ap-
proved by the Secretary, can be useful
in supplying a basis for management
by one or more coastal states.

(2) Criteria. In deciding whether a
fishery needs management through
regulations implementing an FMP, the
following general factors should be
considered, among others:



