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PART 12—FAIR PACKAGING AND 
LABELING
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U.S.C. 1454; sec. 3, Dept. Order 177 (31 FR 
6746), as amended (32 FR 3110).
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§ 12.1 Introduction. 
(a) These procedures apply to the dis-

charge of the responsibility given to 
the Secretary of Commerce by sections 
5(d) and 5(e) of the Fair Packaging and 
Labeling Act (Pub. L. 89–755, 80 Stat. 
1299), hereinafter called the ‘‘Act’’. The 
word ‘‘Secretary’’, as used hereinafter, 
shall refer to the Secretary of Com-
merce or his authorized delegate. 

(b) The Secretary does not have the 
responsibility or the authority under 
the Act to issue any regulations gov-
erning the packaging or labeling prac-
tices of private industry. 

(c) The Secretary does have the re-
sponsibility and authority to: 

(1) Determine whether the reasonable 
ability of consumers to make value 
comparisions with respect to any con-
sumer commodity or reasonably com-
parable consumer commodities is im-
paired by undue proliferation of the 
weights, measures, or quantities in 
which such commodity or commodities 
are being distributed in packages for 
sale at retail. 

(2) Request manufacturers, packers, 
and distributors, where a determina-
tion of undue proliferation has been 
made, to participate in the develop-
ment of a voluntary product standard 
under the procedures governing the De-
partment’s voluntary standards pro-
gram. 

(3) Report to Congress with a rec-
ommendation as to whether legislation 
providing regulatory authority should 
be enacted, when after 1 year following 
the date private industry has been re-
quested to participate in the develop-
ment of a voluntary product standard 
it is determined that such a standard 
will not be published, or when fol-

lowing the publication of such a stand-
ard it is determined that the standard 
has not been observed. 

(d) The Act does not furnish a de-
tailed, definitive explanation of ‘‘undue 
proliferation’’. It does, however, point 
out that the condition of ‘‘undue pro-
liferation’’ must be one which ‘‘impairs 
the reasonable ability of consumers to 
make value comparisons’’ with respect 
to consumer commodities. Generally, 
therefore, the Department will deter-
mine ‘‘undue proliferation’’ on a case-
by-case basis, and, accordingly, is es-
tablishing by these procedures an or-
derly process for such determinations. 

(e) As used hereinafter the term 
‘‘undue proliferation’’ shall refer to 
such undue proliferation—of the 
weights, measures or quantities in 
which any consumer commodity or rea-
sonably comparable consumer com-
modities are being distributed for sale 
at retail—as impairs the reasonable 
ability of consumers to make value 
comparisons with respect to such con-
sumer commodity or commodities, as 
set out in section 5(d) of the Act.

§ 12.2 Undue proliferation. 

(a) Information as to possible undue 
proliferation. Any person or group, in-
cluding a State or local governmental 
entity, is invited to communicate in-
formation to the Secretary concerning 
the possible existence of undue pro-
liferation. Such communications 
should be in writing and include sup-
porting information and explanations. 

(b) Initiation of inquiry as to undue 
proliferation. Upon receipt of informa-
tion regarding the possible existence of 
undue proliferation, the Secretary will 
determine whether there has been a 
showing of good cause warranting an 
inquiry. If the Secretary determines 
that good cause exists, he shall initiate 
an inquiry for the purpose of finding 
facts concerning the existence of undue 
proliferation. 

(c) Procedures for inquiry—(1) Coopera-
tion with State and local officials. Any 
inquiry initiated under paragraph (b) of 
this section may be conducted in co-
operation with State and local weights 
and measures officials. 

(2) Participation by interested persons. 
The Secretary may, during the course

VerDate jul<14>2003 12:20 Jan 12, 2004 Jkt 200046 PO 00000 Frm 00130 Fmt 8010 Sfmt 8010 Y:\SGML\200046T.XXX 200046T


