Commodity Futures Trading Commission

Subpart C—Regulation Con-
cerning Conduct of Members
and Employees and Former
Members and Employees of
the Commission

AUTHORITY: 7 U.S.C. 4a(f) and (j), 12a(b),
and 13, as amended by the Commodity Fu-
tures Modernization Act of 2000, Appendix E
of Pub. L. 106-554, 114 Stat. 2763 (2000).

SOURCE: 41 FR 27511, July 2, 1976, unless
otherwise noted.

§140.735-1 Authority and purpose.

This subpart sets forth specific
standards of conduct required of Com-
mission members, employees of the
Commission, and special government
employees as well as regulations con-
cerning former Commissioners, em-
ployees, and special government em-
ployees of the Commodity Futures
Trading Commission. These rules are
separate from and in addition to the
Office of Government Ethics’ conduct
rules, Standards of Ethical Conduct for
Employees of the Executive Branch, 5
CFR part 2635. In addition, this subpart
contains references to various statutes
governing employee conduct in order
to aid Commission members, employ-
ees of the Commission and others in
their understanding of statutory re-
strictions and requirements.! Absent
compelling countervailing reasons, all
Commission members and employees
are subject to all the terms of this sec-
tion.

[67 FR 5939, Feb. 8, 2002]

§140.735-2 Prohibited transactions.

(a) Application. This section applies
to all transactions effected by or on be-
half of a Commission member or em-
ployee of the Commission, including
transactions for the account of other
persons effected by the member or em-
ployee, directly or indirectly under a
power of attorney or otherwise. A
member or employee shall be deemed

1These references, however, do not purport
to cover all restrictions and requirements,
and paraphrased restatements of statutory
provisions are not intended to be, and should
not be construed as, verbatim quotations of
the law. Statutory text should be consulted
in any situation in which it might apply.

§140.735-2

to have a sufficient interest in the
transactions of his or her spouse,
minor child, or other relative who is a
resident of the immediate household of
the member or employee so that such
transactions must be reported and are
subject to all the terms of this section.

(b) Prohibitions. Except as otherwise
provided in this subsection, no member
or employee of the Commission shall:

(1) Participate, directly or indirectly,
in any transaction:

(i) In commodity futures;

(ii) Involving any commodity that is
of the character of or which is com-
monly known to the trade as an option,
privilege, indemnity, bid, offer, put,
call, advance guaranty, or decline
guaranty; or

(iii) For the delivery of any com-
modity under a standardized contract
commonly known to the trade as a
margin account, margin contract, le-
verage account, or leverage contract,
or under any contract, account, ar-
rangement, scheme, or device that the
Commission determines serves the
same function or functions as such a
standardized contract, or is marketed
or managed in substantially the same
manner as such a standardized con-
tract;

(2) Effect any purchase or sale of an
option, futures contract, or option on a
futures contract involving a security
or group of securities;

(3) Sell a security which he or she
does not own or consummate a sale by
the delivery of a security borrowed by
or for his or her account;

(4) Participate, directly or indirectly,
in any investment transaction in an
actual commodity if:

(i) Nonpublic information is used in
the investment transaction;

(ii) It is prohibited by rule or regula-
tion of the Commission; or

(iii) It is effected by means of any in-
strument regulated by the Commission
and is not otherwise permitted by an
exception under this section;

(5) Purchase or sell any securities of
a company which, to his or her knowl-
edge, is involved in any:

(i) Pending investigation by the Com-
mission;

(ii) Proceeding before the Commis-
sion or to which the Commission is a
party;
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(iii) Other matter under consider-
ation by the Commission that could
have a direct and predictable effect
upon the company; or

(6) Recommend or suggest to another
person any transaction in which the
member or employee is not permitted
to participate in any circumstance
where the member or employee could
reasonably expect to benefit or where
the member or employee has or may
have control or substantial influence
over such person.

(c) Exception for farming, ranching,
and natural resource operations. The pro-
hibitions in paragraphs (b)(1)(i) and (ii)
of this section shall not apply to a
transaction in connection with any
farming, ranching, oil and gas, mineral
rights, or other natural resource oper-
ation in which the member or em-
ployee has a financial interest, if he or
she is not involved in the decision to
engage in, and does not have prior
knowledge of, the actual futures or op-
tions transaction and has previously
notified the General Counsel2 in writ-
ing of the nature of the operation, the
extent of the member’s or employee’s
interest, the types of transactions in
which the operation may engage, and
the identity of the person or persons
who will make trading decisions for the
operation;3

2As used in this subpart, ‘‘General Coun-
sel” refers to the General Counsel in his or
her capacity as counselor for the Commis-
sion and designated agency ethics official for
the Commission, and includes his or her des-
ignee and the alternate designated agency
ethics official appointed by the agency head
pursuant to 5 CFR 2638.202.

3 Although not required, if they choose to
do so, members or employees may use powers
of attorney or other arrangements in order
to meet the notice requirements of, and to
assure that they have no control or knowl-
edge of, futures or options transactions per-
mitted under paragraph (c) of this section. A
member or employee considering such ar-
rangements should consult with the Office of
General Counsel in advance for approval.
Should a member or employee gain knowl-
edge of an actual futures or option trans-
action entered into by an operation de-
scribed in paragraph (c) of this section that
has already taken place and the market posi-
tion represented by that transaction remains
open, he or she should promptly report that
fact and all other details to the General
Counsel and seek advice as to what action,

17 CFR Ch. | (4-1-03 Edition)

(d) Other exceptions. The prohibitions
in paragraphs (b)(1), (2) and (3) of this
section shall not apply to:

(1) A transaction entered into by any
publicly-available pooled investment
vehicle (such as a mutual fund or ex-
change-traded fund) other than one op-
erated by a person who is a commodity
pool operator with respect to such enti-
ty if the direct or indirect ownership
interest of the member or employee
neither exercises control nor has the
ability to exercise control over the
transactions entered into by such vehi-
cle; ¢

(2) The acceptance or exercise of any
stock option or similar right granted
by an employer as part of a compensa-
tion package to a spouse or minor child
or other related member of the imme-
diate household of a member or em-
ployee, or to the exercise of any stock
option or similar right granted to the
member or employee by a previous em-
ployer prior to commencement of the
member’s or employee’s tenure with
the Commission as part of such mem-
ber’s or employee’s compensation
package from such previous employer;

(3) A transaction by any trust or es-
tate of which the member or employee
or the spouse, minor child, or other re-
lated member of the immediate house-
hold of the member or employee is
solely a beneficiary, has no power to
control, and does not in fact control or
advise with respect to the investments
of the trust or estate;

(4) The exercise of any privilege to
convert or exchange securities, of
rights accruing unconditionally by vir-
tue of ownership of other securities (as

including recusal from any particular matter

that will have a direct and predictable effect
on the financial interest in question, may be
appropriate.

4Section 9(c) of the Commodity Exchange
Act makes it a felony for any member or em-
ployee, or agent thereof, to participate, di-
rectly or indirectly in, inter alia, any trans-
action in commodity futures, option, lever-
age transaction, or other arrangement that
the Commission determines serves the same
function, unless authorized to do so by Com-
mission rule or regulation. 17 CFR 4.5 ex-
cludes certain otherwise regulated persons
from the definition of ‘‘commodity pool op-
erator’” with respect to operation of specific
investment entities enumerated in the regu-
lation.
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distinguished from a contingent right
to acquire securities not subscribed for
by others), or of rights in order to
round out fractional shares in securi-
ties;

(5) The acceptance of stock dividends
on securities already owned, the rein-
vestment of cash dividends on a secu-
rity already owned, or the participa-
tion in a periodic investment plan
when the original purchase was other-
wise consistent with this rule; or

(6) Investment in any fund estab-
lished pursuant to the Federal Employ-
ees Retirement System.

(e) No prohibition on stocks or funds.
Nothing in paragraph (b)(1) or (2) of
this section shall prohibit a member or
employee from purchasing, selling, or
retaining any share that represents
ownership of a publicly-owned corpora-
tion or interest in a publicly-available
pooled investment vehicle containing
any such shares (such as a mutual fund
or exchange-traded fund) other than
one operated by a person who is a com-
modity pool operator with respect to
such pooled investment vehicle, re-
gardless of whether any security fu-
tures product may at any time be or
have been based upon shares of such
corporation or pooled investment vehi-
cle, and regardless of whether such
pooled investment vehicle may, by de-
sign or effect, track or follow any
group of securities that also underlies
a futures contract.

(f) Exception applicable to legally sepa-
rated employees. This section shall not
apply to transactions of a legally sepa-
rated spouse of a member or employee,
including transactions for the benefit
of a minor child, if the member or em-
ployee has no power to control, and
does not, in fact, advise or control with
respect to such transactions. If the
member or employee has actual or con-
structive knowledge of such trans-
actions of a legally separated spouse or
for the benefit of a minor child, the dis-
qualification provisions of §140.735—
2a(d)(2)(i)-(iii) and 18 U.S.C. 208 are ap-
plicable.

[67 FR 5939, Feb. 8, 2002]

§140.735-2a Prohibited interests.

(a) Application. This section applies
to all financial interests of a Commis-
sion member or employee of the Com-

§ 140.735-2a

mission, including financial interests
held by the member or employee for
the account of other persons. A mem-
ber or employee shall be deemed to
have a sufficient interest in the finan-
cial interests of his or her spouse,
minor child, or other relative who is a
resident of the immediate household of
the member or employee, so that such
financial interests must be reported
and are subject to all the terms of this
section.

(b) Prohibitions. Except as otherwise
provided in this subsection, no member
or employee of the Commission shall:

(1) Have a financial interest, through
ownership of securities or otherwise, in
any person® registered with the Com-
mission (including futures commission
merchants, associated persons and
agents of futures commission mer-
chants, floor brokers, commodity trad-
ing advisors and commodity pool oper-
ators, and any other persons required
to be registered in a fashion similar to
any of the above under the Commodity
Exchange Act or pursuant to any rule
or regulation promulgated by the Com-
mission), or any contract market,
board of trade, or other trading facil-
ity, or any clearing organization sub-
ject to regulation or oversight by the
Commission;® or

(2) Own or control, through securities
or otherwise, ten percent or more of
the total ownership interests in any
other person required to file reports
under the Commodity Exchange Act, or
pursuant to any rule or regulation pro-
mulgated by the Commission.”

(c) Exceptions. The prohibitions in
paragraph (b) of this section shall not
apply to:

(1) A financial interest in any pub-
licly-available pooled investment vehi-
cle (such as a mutual fund or exchange-

5As defined in section la(16) of the Com-

modity Exchange Act and 17 CFR 1.3(w)
thereunder, a ‘‘person’ includes an indi-
vidual, association, partnership, corporation
and a trust.

6 Attention is directed to 18 U.S.C. 208.

7The Division of Market Oversight main-
tains information on persons whose com-
modity futures and options positions are or
have been reportable under the Commission’s
large trader reporting system. Members and
employees should consult with DEA to deter-
mine whether any of their financial interests
involve entities subject to such reporting.
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