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strike price upon exercise, respec-
tively, and such customer takes deliv-
ery or exercises the option in accord-
ance with the applicable contract mar-
ket rules.

(5) The cash price tendered for any
property deposited prior to the entry of
the order for relief to make physical
delivery on a short futures contract or
for exercise of a long put or a short call
option contract on a physical com-
modity, which cannot be settled in
cash, to the extent it exceeds the
amount necessary to margin such con-
tract prior to the notice date or exer-
cise date, which property is identified
on the books and records of the debtor
as received from or for the account of
a particular customer on or after three
business days before the first notice
date or three business days before the
exercise date specifically for the pur-
pose of a delivery or exercise, respec-
tively, and such customer makes deliv-
ery or exercises the option in accord-
ance with the applicable contract mar-
ket rules.

(6) Notwithstanding paragraph
(kk)(1) of this section, fully paid, non-
exempt securities identified on the
books and records of the debtor as held
by the debtor for or on behalf of the
commodity account of a particular cus-
tomer for which, according to such
books and records as of the filing date,
no open commodity contracts were
held in the same capacity.

(7) Open commodity contracts trans-
ferred in accordance with the provi-
sions of §190.06.

(8) Except as is otherwise specified in
this paragraph (kk), no customer prop-
erty may be treated as specifically
identifiable property.

(9) Notwithstanding any other provi-
sion of this paragraph (kk), security fu-
tures products, and any money, securi-
ties or property held to margin, guar-
antee or secure such products, or ac-
cruing as a result of such products,
shall not be considered specifically
identifiable property for the purposes
of Subchapter IV of the Bankruptcy
Code or this part 190, if held in a secu-
rities account.

(11) Strike price means the price per
unit multiplied by the total number of
units at which a person may purchase
or sell the physical commodity or the
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contract of sale of a commodity for fu-
ture delivery which is the subject of a
commodity option.

(mm) Trustee means, as appropriate,
the trustee in bankruptcy apointed to
administer the debtor’s estate and any
interim or successor trustee.

(nn) Leverage contract shall have the
same meaning as that set forth in
§31.4(w) of this chapter.

(Secs. 2(a), 4c, 4d, 4g, 5, ba, 8a, 15, 19 and 20 of
the Commodity Exchange Act, as amended
by the Futures Trading Act of 1982, Pub. L.
97-444, 96 Stat. 2294 (1983), 7 U.S.C. 2 and 4a,
6c, 6d, 6g, 7, Ta, 12a, 19, 23 and 24 (1976 & Supp.
V. 1981 and Pub. L. 97-444); secs. 761-766 of the
Bankruptcy Reform Act of 1978, as amended
by the Bankruptcy Act Amendments, Pub. L.
97-222, 96 Stat. 235 (1982), 11 U.S.C. 761-766
(Supp. V. 1981 as amended by Pub. L. 97-222))

[48 FR 8739, Mar. 1, 1983; 48 FR 15122 and
15123, Apr. 7, 1983, as amended at 48 FR 28980,
June 24, 1983; 49 FR 5541, Feb. 13, 1984, 50 FR
34617, Sept. 6, 1985; 59 FR 5704, Feb. 8, 1994; 66
FR 20745, Apr. 25, 2001; 67 FR 58298, Sept. 13,
2002]

§190.02 Operation of the debtor’s es-
tate subsequent to the filing date
and prior to the primary liquida-
tion date.

Subsequent to the filing date and
prior to the primary liquidation date,
the debtor’s estate shall be operated as
follows:

(a) Notices to the Commission and Des-
ignated Self-Regulatory Organications—
(1) General. Each commodity broker
which files a petition in bankruptcy
shall, at or before the time of such fil-
ing, and each commodity broker
against which such a petition is filed
shall, as soon as possible, but no later
than one business day after the receipt
of notice of such filing, notify the Com-
mission and such broker’s designated
self-regulatory organization in accord-
ance with §190.10(a) of the filing date,
the court in which the proceeding has
been filed, and the docket number as-
signed to that proceeding by the court.

(2) Of transfers under section 764(b) of
the Bankruptcy Code. As soon as poOs-
sible, but in no event later than the
close of business on the third business
day after the order for relief, the trust-
ee, the applicable self-regulatory orga-
nization, or the commodity broker
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must notify the Commission in accord-
ance with §190.10(a) whether such enti-
ty or organization intends to transfer
or to apply to transfer open commodity
contracts on behalf of the commodity
broker in accordance with section
764(b) of the Bankruptcy Code and
§190.06 (e) or (f).

(b) Notices to customers—(1) Specifically
identifiable property other than com-
modity contracts. The trustee must use
its best efforts to promptly, but in no
event later than two business days
after entry of the order for relief, com-
mence to publish in a daily newspaper
or newspapers of general circulation
approved by the court serving the loca-
tion of each branch office of the com-
modity broker, for two consecutive
days a notice to customers stating that
all specifically identifiable property of
customers other than open commodity
contracts which has not otherwise been
liquidated will be liquidated com-
mencing on the fifth business day after
the second publication date if the cus-
tomer has not instructed the trustee in
writing on or before the close of busi-
ness on the fourth business day after
the second publication date to return
such property pursuant to the terms
for distribution of specifically identifi-
able property contained in §190.08(d)(1)
and, on the tenth business day after
such second publication date, if such
property has not been returned in ac-
cordance with such terms on or prior
to that date. Such notice must describe
specifically identifiable property in ac-
cordance with the definition in this
part and must specify the terms upon
which that property may be returned.
Publication of the form of notice set
forth in the appendix to this part will
constitute sufficient notice for pur-
poses of this paragraph (b)(1).

(2) Request for instructions regarding
transfer of open commodity contracts. The
trustee must use its best efforts to re-
quest promptly, but in no event later
than two business days after entry of
an order for relief, customer instruc-
tions concerning the transfer or lig-
uidation of the specifically identifiable
open commodity contracts, if any, not
required to be liquidated under para-
graph (f)(1) of this section. The request
for customer instructions required by
this paragraph (b)(2) must state that

§190.02

the trustee is required to liquidate any
such commodity contract for which
transfer instructions have not been re-
ceived on or before the close of busi-
ness on the fifth business day after
entry of the order for relief, and any
such commodity contract for which in-
structions have been received which
has not been transferred in accordance
with §190.08(d)(2) on or before the close
of business on the tenth business day
after entry of the order for relief. A
form of notice is set forth in the appen-
dix to this part.

(3) Involuntary cases. Prior to entry of
an order for relief, and upon leave of
the court, the trustee appointed in an
involuntary proceeding may notify cus-
tomers of the commencement of such
proceeding and may request customer
instructions with respect to the return,
liquidation or transfer of specifically
identifiable property, including open
commodity contracts.

(4) Notice of bankruptcy and request for
proof of customer claim. The trustee
must promptly notify each customer of
record in writing that an order for re-
lief has been entered and must instruct
each such customer to file a proof of
customer claim containing the infor-
mation specified in paragraph (d) of
this section. Such notice may be given
separately from the notices required by
paragraphs (b) (1) and (3) of this sec-
tion.

(c) Disposition of customer instructions
in the event of a transfer pursuant to sec-
tion 764(b) of the Bankruptcy Code. If the
debtor’s open commodity contracts
have been, or are to be, transferred in
accordance with section 764(b) of the
Bankruptcy Code and §190.06, customer
instructions previously received by the
trustee with respect to open com-
modity contracts, or with respect to
specifically identifiable property which
is to be transferred with such con-
tracts, shall be transmitted to the
transferee of such contracts or prop-
erty who shall comply therewith to the
extent practicable.

(d) Proof of customer claim. The trust-
ee shall cause the proof of customer
claim form referred to in paragraph
(b)(4) of this section to set forth the
bar date for its filing and to request
that customers provide, to the extent
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reasonably possible, information suffi-
cient to determine a customer’s claim
in accordance with the regulations con-
tained in this part, including in the
discretion of the trustee:

(1) The class of commodity account
upon which each claim is based;

(2) The number of accounts held by
each claimant, and the capacity in
which they are held;

(3) The equity as of the filing date of
each account based on commodity
transactions in that account;

(4) Whether each account is a public
or a non-public customer account;

(5) Whether any account is a discre-
tionary account;

(6) A description of all claims against
the debtor not based upon a commodity
account of the claimant;

(7) A description of all claims of the
debtor against the claimant not in-
cluded in the equity of a commodity
account of the claimant;

(8) A description of any deposits of
money, securities or property with the
debtor made by the claimant indi-
cating the portion of such, if any,
which was contained in the informa-
tion provided in paragraph (d)(3) of this
section and identifying any such prop-
erty which would be specifically identi-
fiable property as defined in
§190.01(kk);

(9) Whether the claimant is or was an
“affiliate,”” ‘‘insider,” or ‘‘relative’ of
the debtor as these terms are defined
by sections 101 (2), (25), and (34), respec-
tively, of the Bankruptcy Code;

(10) The amount of the claimant’s
percentage interest in any joint ac-
count;

(11) Whether the claimant’s positions
in security futures products are held in
a futures account or a securities ac-
count, as these terms are defined in
§§1.3(vv) and (ww) of this chapter, re-
spectively;

(12) Whether the claimant wishes to
receive payment in kind, to the extent
possible, for any claim for securities;
and

(13) Copies of any documents which
support the information contained in
the proof of customer claim, including
without Ilimitation, customer con-
firmations, account statements, and
statements of purchase or sale.
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A proof of claim form which may be
used by the trustee is set forth in the
appendix to this part.

(e) Transfers—(1) All cases. The trust-
ee for a commodity broker must imme-
diately use its best efforts to effect a
transfer in accordance with §190.06 (e)
and (f) no later than the close of busi-
ness on the fourth business day after
the order for relief of the open com-
modity contracts and equity held by
the commodity broker for or on behalf
of its customers.

(2) Involuntary cases. A commodity
broker against which an involuntary
petition in bankruptcy is filed, or the
trustee if a trustee has been appointed
in such case, must use its best efforts
to effect a transfer in accordance with
§190.06 (e) and (f) of all open com-
modity contracts and equity held by
the commodity broker for or on behalf
of its customers and such other prop-
erty as the Commission in its discre-
tion may authorize, on or before the
close of business on the fourth business
day after the filing date, and imme-
diately cease doing business: Provided,
however, That the commodity broker
may trade for liquidation only, unless
otherwise directed by the Commission,
by any applicable self-regulatory orga-
nization or by the court: And, Provided
further, That if the commodity broker
demonstrates to the Commission with-
in such period that it was in compli-
ance with the segregation and financial
requirements of this chapter on the fil-
ing date, and the Commission deter-
mines, in its sole discretion, that such
transfer or liquidation is neither appro-
priate nor in the public interest, the
commodity broker may continue in
business subject to applicable provi-
sions of the Bankruptcy Code and of
this chapter.

(f) Liquidation or offset. After entry of
the order for relief and subject to para-
graph (e) of this section, which requires
the trustee to attempt to make certain
transfers permitted by §190.06 and sec-
tion 764(b) of the Bankruptcy Code, the
following commodity contracts and
other property held by or for the ac-
count of a debtor must be liquidated or
offset by the trustee promptly and in
an orderly manner, subject to limit
moves and to applicable procedures
under the Bankruptcy Code:
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(1) Open commodity contracts. All open
commodity contracts except:

(i) Dealer option contracts, if the
dealer option grantor is not the debtor,
which cannot be transferred on or be-
fore the close of business on the fourth
business day after the order for relief;
and

(ii) Specifically identifiable com-
modity contracts as defined in
§190.01(kk)(2) for which an instruction
prohibiting liquidation is noted promi-
nently in the accounting records of the
debtor and timely received under para-
graph (b)(2) of this section.
Notwithstanding the foregoing, an
open commodity contract must be off-
set if: such contract is a futures con-
tract which would otherwise remain
open beyond the last day of trading, or
the first day on which notice of intent
to deliver may be tendered with respect
thereto, whichever occurs first; such
contract is a long option on a physical
commodity which cannot be settled in
cash and would be automatically exer-
cised, has value and would remain open
beyond the last day for exercise; such
contract is a short option on a physical
commodity which cannot be settled in
cash; or, as otherwise specified in these
rules.

(2) Specifically identifiable property
other than open commodity contracts.
Specifically identifiable property other
than open commodity contracts to the
extent that:

(i) The fair market value of such
property is less than 90% of its fair
market value on the date of entry of
the order for relief; or

(ii) The trustee has not received in-
structions to return, or has not re-
turned, such property upon the terms
contained in §190.08(d)(1) on or before
the end of the period set forth in para-
graph (b)(1) of this section.

(3) All other property. All other prop-
erty not required to be transferred or
returned pursuant to customer instruc-
tions which has not been liquidated in
accordance with paragraphs (f)(1) and
(£)(2) of this section.

(g) Treatment of open commodity
contracts—(1) Margin payments by the
trustee. Prior to the primary liquida-
tion date, the trustee may make vari-
ation and maintenance margin pay-
ments to a commodity broker carrying
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the account of the debtor, as appro-
priate, pending liquidation of any open
commodity contracts required to be
liquidated under paragraph (f)(1) of this
section, whether or not such contracts
are specifically identifiable to a par-
ticular customer: Provided, That:

(i) No payments may be made on be-
half of accounts which are in deficit,

(ii) No payments may be made on be-
half of non-public customers or the
debtor from funds which are segregated
for the benefit of public customers,

(iii) The trustee must make margin
payments if payments of margin are re-
ceived from customers after bank-
ruptcy in response to margin calls, and

(iv) No payments need be made to re-
store initial margin.

(2) Margin calls. The trustee, or in the
case of an involuntary bankruptcy, the
commodity broker against which the
petition is filed or the trustee if a
trustee has been appointed, must issue
margin calls with respect to any ac-
count in which the funded balance less
the value on the date of return or
transfer of any property previously re-
turned or transferred does not equal or
exceed:

(1) 100% of the maintenance margin
requirements of the applicable board of
trade with respect to the open com-
modity contracts in such account; or

(ii) If there are no such maintenance
margin requirements, 100% of the
clearing organization margin require-
ments applicable to the open com-
modity contracts in such account; or

(iii) If there are no maintenance mar-
gin requirements or clearing organiza-
tion margin requirements, then 50% of
the initial margin applicable to the
open commodity contracts in such ac-
count;

Provided, That no margin calls need be
made by the trustee to restore initial
margin. A margin call for such ac-
counts should be made as soon as pos-
sible following the order for relief and
the trustee shall be authorized, but not
obligated, to liquidate any account for
which such margin call is not met
within a reasonable time as defined in
§190.04(e)(4): Provided, That the trustee
must immediately liquidate any ac-
count which is in deficit.

597



§190.03

(3) Margin payments by the customer.
The full amount of any margin pay-
ment by a customer in response to a
margin call under paragraph (g)(2) of
this section must be credited to the
funded balance of the particular ac-
count for which it was made.

[48 FR 8739, Mar. 1, 1983, as amended at 67 FR
58298, Sept. 13, 2002]

§190.03 Operation of the debtor’s es-
tate subsequent to the primary liq-
uidation date.

Subsequent to the primary liquida-
tion date, accounts which contain open
commodity contracts not required to
be liquidated under §190.02 (f)(1) shall
be operated by the trustee as follows:

(a) Operation of accounts held open for
transfer—(1) Establishment of transfer ac-
counts. On the primary liquidation
date, the trustee must generate a new
statement of account for each class of
account of a customer which contains a
commodity contract not required to be
liquidated under §190.02(f)(1). The open-
ing balance of such statement must be
equal to its funded balance, less the
value on the date of its transfer or re-
turn of any property transferred or re-
turned with respect to the net equity
claim for such account prior to the pri-
mary liquidation date.

(2) Accounting for transfer accounts.
The opening balance of any statement
generated on the primary liquidation
date in accordance with paragraph
(a)(1) of this section must be adjusted
for operations on or subsequent to the
primary liquidation date in the same
manner as the equity in a commodity
futures account maintained for or on
behalf of a customer would adjusted in
the ordinary course of business prior to
the filing date: Provided, however, That
such statement of account must also be
adjusted to reflect certain adjustments
to the funded balance in accordance
with §190.07(c)(2), such that the balance
in that account will always be equal to
the funded balance of the claimant’s
net equity claim adjusted for correc-
tions and subsequent operations less
the value on the date of transfer or re-
turn of any property transferred or re-
turned with respect to that claim prior
to the primary liquidation date.

(38) Margin calls. The trustee must
promptly issue margin calls with re-
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spect to any account referred to under
paragraph (a)(1) of this section in
which the balance does not equal or ex-
ceed 100% of the maintenance margin
requirements of the applicable board of
trade with respect to the open com-
modity contracts in such account, or if
there are no such maintenance margin
requirements, 100% of the clearing or-
ganization margin requirements appli-
cable to the open commodity contracts
in such account, or if there are no
maintenance margin requirements or
clearing organization margin require-
ments, then 50% of the initial margin
applicable to the commodity contracts
in such account: Provided, That no
margin calls need be made to restore
initial margin.

(4) Margin payments. The trustee may
make variation or maintenance margin
payments to the broker carrying any
account referred to in paragraph (a)(1)
of this section as appropriate if such
payments do not exceed the balance of
the statement of account generated
under paragraph (a)(1) of this section
with respect to which such contracts
are credited. Any customer for which
commodity contracts remain open sub-
sequent to the primary liquidation
date will not be relieved of the obliga-
tion to make margin payments by rea-
son of the bankruptcy of the com-
modity broker: Provided, That the full
amount of any margin payment made
by a customer subsequent to the pri-
mary liquidation date must be credited
to the account referred to in paragraph
(a)(1) of this section for which it was
made.

(5) Distribution. No distribution of eq-
uity may be made to or on behalf of
customers by the trustee with respect
to an account established in accord-
ance with paragraph (a)(1) of this sec-
tion, except pursuant to paragraph
(a)(4) of this section and to §190.08(d).

(b) Liquidation of open commodity con-
tracts. Commodity contracts held open
by the trustee in accordance with para-
graph (a)(1) of this section must be lig-
uidated promptly and in an orderly
manner, if:

(1) Any payment of margin would re-
sult in a deficit in the account in which
they are held;
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