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Counsel. Any such appeal must be 
taken in accordance with the provi-
sions of the Freedom of Information 
Act and Commission rules thereunder. 
See 17 CFR 200.80(d)(6). 

(g) Confidential treatment request and 
substantiation as nonpublic. Any con-
fidential treatment request and sub-
stantiation of it shall be nonpublic. If 
an action is filed in a Federal court, 
however, by either the Freedom of In-
formation Act requester (under 5 
U.S.C. 552(a)(4) and § 200.80(d)(6)) or by 
the confidential treatment requester 
(under paragraph(e)(5) of this section), 
both request and substantiation may 
become part of the public court record. 

(h) Effect of no prior request for con-
fidentiality. (1) If access is requested 
under the Freedom of Information Act 
to information which is submitted to 
the Commission on or after October 20, 
1980 with respect to which no request 
for confidential treatment has been 
made pursuant to either paragraph 
(c)(1) or (c)(5) of this section, it will be 
presumed that the submitter of the in-
formation has waived any interest in 
asserting an exemption from disclosure 
under the Freedom of Information Act 
for reasons of personal privacy or busi-
ness confidentiality, or for other rea-
sons. 

(2) Notwithstanding paragraph (h)(1) 
of this section, in appropriate cir-
cumstances, any person who would be 
affected by the public disclosure of in-
formation under the Freedom of Infor-
mation Act may be contacted by Com-
mission personnel to determine wheth-
er the person desires to make a request 
for confidential treatment. Any re-
quest for confidential treatment that is 
asserted in response to such inquiry 
shall be made in accordance with pro-
visions of this section. 

(i) Extensions of time limits. Any time 
limit under this section may be ex-
tended in the discretion of the Com-
mission, the Commission’s General 
Counsel, or the Commission’s Freedom 
of Information Act Officer for good 
cause shown. 

(j) Electronic filings. Confidential 
treatment requests shall be submitted 
in paper format only, whether or not 
the person making the request is an 
electronic filer. 

(k) In their discretion, the Commis-
sion, the Commission’s General Coun-
sel, and the Freedom of Information 
Act Officer may use alternative proce-
dures for considering requests for con-
fidential treatment. 

[45 FR 62421, Sept. 19, 1980, as amended at 47 
FR 20289, May 12, 1982; 58 FR 14659, Mar. 18, 
1993; 65 FR 55184, 55185, Sept. 13, 2000]

Subpart E [Reserved]

Subpart F—Code of Behavior 
Governing Ex Parte Commu-
nications Between Persons 
Outside the Commission and 
Decisional Employees

AUTHORITY: 15 U.S.C. 77s, 78w, 79t, 77sss, 
80a–37, 80b–11; 5 U.S.C. 557.

§ 200.110 Purpose. 
This code is adopted in conformity 

with section 4 of the Government in 
the Sunshine Act, Pub. L. 94–409, and is 
designed to insulate the administrative 
process from improper influence. 

[42 FR 14690, Mar. 16, 1977]

§ 200.111 Prohibitions; application; 
definitions. 

(a) Prohibited communications. In any 
agency proceeding which is subject to 
this subpart, except to the extent re-
quired for the disposition of ex parte 
matters as authorized by law: 

(1) No interested person outside the 
agency shall make or knowingly cause 
to be made to any member of the Com-
mission or decisional employee an ex 
parte communication relevant to the 
merits of the proceeding; and 

(2) No member of the Commission or 
decisional employee shall make or 
knowingly cause to be made to any in-
terested person outside the agency an 
ex parte communication relevant to 
the merits of the proceeding. 

(b) Proceedings to which prohibitions 
apply. This subpart shall apply to all 
proceedings subject to 5 U.S.C. 557(a), 
including suspension proceedings insti-
tuted pursuant to the provisions of 
Regulations A, B, E, and F of the Secu-
rities Act of 1933 (§ 230.251 et seq. of this 
chapter), all review proceedings insti-
tuted pursuant to section 19(g) of the
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Securities Exchange Act of 1934, and all 
other proceedings where an evidentiary 
hearing has been ordered pursuant to a 
statutory provision or rule of the Com-
mission and where the action of the 
Commission must be taken on the basis 
of an evidentiary record. In addition, 
this subpart shall apply to any other 
proceeding in which the Commission so 
orders. 

(c) Period during which prohibitions 
apply. (1) The prohibitions in § 200.111 
(a) shall begin to apply when the Com-
mission issues an order for hearing; 
Provided, 

(i) That in suspension proceedings 
pursuant to Regulations A, B, E and F 
of the Securities Act of 1933 (§ 230.251 et 
seq. of this chapter), these prohibitions 
shall commence when the Commission 
enters an order temporarily suspending 
the exemption; and 

(ii) That in proceedings under section 
19(d) of the Securities Exchange Act of 
1934 these prohibitions shall commence 
from the time that a copy of an appli-
cation for review has been served by 
the Secretary upon the self-regulatory 
organization; and 

(iii) In no case shall the prohibitions 
in § 200.111(a) begin to apply later than 
the time at which a proceeding is no-
ticed for hearing unless the person re-
sponsible for the communication has 
knowledge that it will be noticed, in 
which case the prohibitions shall apply 
beginning at the time of his or her ac-
quisition of such knowledge. 

(2) The prohibitions in § 200.111(a) 
shall continue until the time to file a 
petition for rehearing from the final 
order of the Commission has expired. 
In the event a petition for rehearing is 
filed, these prohibitions shall cease if 
and when the petition for rehearing is 
denied. 

(3) The Commission may, by specific 
order entered in a particular pro-
ceeding, determine that these prohibi-
tions shall commence from some date 
earlier than the time specified in this 
paragraph (c) or shall continue until a 
date subsequent to the time specified 
herein. 

(d) Definitions. As used in this sub-
part: 

(1) Ex parte communication means an 
oral or written communication not on 
the public record with respect to which 

reasonable prior notice to all partici-
pants to the proceeding is not given, 
but it shall not include requests for 
status reports on any matter or pro-
ceeding. In addition, an ex parte com-
munication shall not include: 

(i) Any written communication of 
which copies are served by the commu-
nicator contemporaneously with the 
transmittal of the communication in 
accordance with requirements of Rule 
150 of the Commission’s Rules of Prac-
tice, § 201.150 of this chapter, upon all 
participants to the proceeding (includ-
ing the interested Division or Office of 
the Commission); or 

(ii) Any oral communication where 48 
hours advance written notice is given 
to all participants to the proceeding 
(including the interested division of 
the Commission). 

(2) Participants to the proceeding 
means all parties to the proceeding (in-
cluding the interested Division or Of-
fice of the Commission) and any other 
persons who have been granted limited 
participation pursuant to the provi-
sions of Rule 210(c) of the Commission’s 
Rules of Practice, § 201.210(c) of this 
chapter. 

(3) Decisional employee means: (i) The 
administrative law judge assigned to 
the proceeding in question; and 

(ii) All members of the staff of the 
Office of Opinions and Review; and 

(iii) The legal and executive assist-
ants to members of the Commission; 
and 

(iv) Any employee of the Commission 
who has been specifically named by 
order of the administrative law judge 
or the Commission in the proceeding to 
assist thereafter in making or recom-
mending a particular decision; and 

(v) Any other employee of the Com-
mission who is, or may reasonably be 
expected to be, involved in the 
decisional process of the proceeding. 

[42 FR 14690, Mar. 16, 1977, as amended at 60 
FR 32795, June 23, 1995]

§ 200.112 Duties of recipient; notice to 
participants. 

(a) Duties of recipient. A member of 
the Commission or decisional employee 
who receives, or who make or know-
ingly causes to be made, a communica-
tion prohibited by this section, or who 
receives or makes a communication
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